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RECOMMENDATIONS  BY  MEMBERS  OF  CON- 
GRESS RELATING  TO  FEDERAL  EMPLOY- 
MENT 


WEDNESDAY,  FEBRUARY  7,  1996 

U.S.  Senate, 
Committee  on  Governmental  Affairs, 

Washington,  DC. 
The  Committee  met,  pursuant  to  notice,  at  9:36  a.m.,  in  room 
SD-342,  Dirksen  Senate  Office  Building,  Hon.  Ted  Stevens,  Chair- 
man of  the  Committee,  presiding. 

Present:  Senators  Stevens  and  Glenn. 

OPENING  STATEMENT  OF  CHAIRMAN  STEVENS 

Chairman  Stevens.  Good  morning,  gentlemen.  Today,  we  are 
going  to  be  discussing  the  issue  of  the  ability  or  inability  of  Mem- 
bers of  Congress  to  provide  recommendations  on  behalf  of  citizens 
seeking  Federal  employment.  At  issue  is  whether  the  restrictions 
contained  in  the  Hatch  Act  Reform  Amendments  of  1993  should  be 
repealed. 

Some  background  might  be  helpful.  During  the  hearings  before 
this  Committee  on  the  Hatch  Act  reform  legislation  in  early  1993, 
the  Director  of  the  Office  of  Personnel  Management,  Mr.  King,  who 
will  be  with  us,  observed  that  agency  selecting  officials  were  pro- 
hibited from  considering  letters  of  recommendation  from  Members 
of  Congress,  but  that  Members  of  Congress  were  not  prohibited 
from  writing  such  letters.  At  that  time,  he  suggested  that  the  law 
be  strengthened  to  protect  employees  from  what  he  called  the  en- 
croachment of  political  influence,  not  only  in  the  selection  process, 
but  with  regard  to  other  personnel  actions  as  well. 

The  legislation  which  was  reported  from  this  Committee  and 
which  was  subsequently  signed  by  the  President  contained  the  pro- 
visions recommended  by  OPM.  The  Committee  at  that  time  felt 
that  if  Federal  employees  were  to  be  allowed  to  become  politically 
active  off  the  job,  there  should  be  additional  restrictions  on  political 
influence  for  matters  on  the  job. 

Let  me  welcome  our  two  colleagues  this  morning,  the  Assistant 
Majority  Leader,  Senator  Trent  Lott,  and  the  senior  Senator  from 
Illinois,  Senator  Paul  Simon.  Each  has  encountered  problems,  ap- 
parently, with  the  implementation  of  these  restrictions  and  each 
has  introduced  legislation  to  repeal  the  provisions.  The  bills  are  not 
identical,  however.  James  B.  King,  the  Director  of  OPM,  will  be 
here  this  morning  and  we  look  forward  to  his  comments. 

(l) 


Opening  statements  may  be  presented  by  anyone  as  they  come 
in,  but  let  me  recognize  Senator  Glenn  at  this  time. 

OPENING  STATEMENT  OF  SENATOR  GLENN 

Senator  Glenn.  Thank  you,  Mr.  Chairman.  I  look  forward  to  to- 
day's hearings.  This  is  not  an  attempt  to  reevaluate  all  aspects  of 
the  Hatch  Act  reform  that  we  passed  several  years  ago.  That  was 
a  long  struggle  on  the  floor,  as  we  all  recall,  and  I  must  admit  that 
I  started  out  on  this  Committee  being  strictly  in  favor  of  the  Hatch 
Act  as  it  was.  The  more  I  got  to  know  about  it,  the  more  I  came 
to  believe  that  there  needed  to  be  changes.  This  resulted  in  a  re- 
evaluation  of  the  Hatch  Act  and  strengthening  it,  I  think,  making 
it  something  that  was  more  workable  than  it  had  been  before. 

Anyway,  the  1993  Hatch  Act  Reform  Amendments  were  not  a  re- 
peal of  the  Hatch  Act,  but  rather  a  reevaluation  and  a  strengthen- 
ing of  the  Act.  Federal  employees  were  given  greater  freedom  to 
participate  in  political  activities,  but  penalties  for  those  who  violate 
the  Hatch  Act's  prohibitions  were  increased. 

Under  the  old  Hatch  Act,  unsolicited  recommendations  from 
Members  of  Congress  were  prohibited  for  career  civil  service  jobs. 
The  old  law  stated  that  these  sorts  of  recommendations  should  be 
ignored,  just  plain  be  ignored.  It  didn't  say  you  couldn't  send  them, 
but  they  should  be  ignored  by  those  making  the  decisions. 

Now,  letters  as  to  character  and  integrity — in  other  words,  per- 
sonal characteristics — were  OK,  but  not  recommendations  that 
could  be  construed  as  congressional  pressure  to  hire  for  a  specific 
job.  In  other  words,  the  problems  of  the  old  spoils  system  prior  to 
civil  service  legislation — we  didn't  want  to  repeat  those  things,  and 
so  that  is  the  reason  this  was  left  in. 

During  consideration  of  the  Hatch  Act  Reform  Amendments  of 
1993,  OPM  Director  King  requested  a  strengthening  of  this  prohibi- 
tion. He  didn't  want  to  weaken  civil  service  reforms,  and  he  rec- 
ommended strengthening  the  prohibition  by  adding  language  that 
was  lifted  almost  verbatim  from  the  25-year-old  Postal  Reorganiza- 
tion Act. 

Under  the  new  Hatch  Act  law,  letters  from  Members  found  to  be 
political  recommendations  for  career  civil  service  jobs  are  to  be  re- 
turned to  the  sender,  appropriately  marked  as  in  violation  of  the 
prohibition.  This  was  to  let  the  Members  know  that  their  rec- 
ommendation was  not  going  to  mean  anything  if  it  was  sent  over 
there.  There  is  no  penalty  for  submitting  these  letters,  just  a  re- 
quirement that  they  be  returned  to  the  sender  and  marked  as  a 
violation  of  policy. 

Now,  under  the  old  Hatch  Act  law,  the  requirement  was  that 
these  political  recommendations  were  just  to  be  ignored.  Under 
both  the  old  and  new  Hatch  Act  law,  an  applicant  for  a  civil  service 
job  may  list  a  former  employer  as  a  reference.  Under  the  old  and 
new  Hatch  Act  law,  a  Member  can,  if  asked,  evaluate  work  per- 
formance, general  qualifications  and  abilities  as  a  former  employer. 
Under  the  old  and  the  new  Hatch  Act  law,  Members  can  make  un- 
solicited statements  related  solely  to  character  and  to  residence. 

Under  both  the  old  and  the  new  Hatch  Act  law,  transmitting  a 
statement  in  favor  of  an  applicant  on  any  other  grounds  is  ex- 
pressly prohibited.  We  didn't  want  to  drift  back  into  the  old  civil 


service  spoils  system.  However,  this  new  section  of  the  law  has  re- 
sulted in  some  confusion  and  concern,  and  while  the  new  law  ad- 
dresses all  personnel  actions,  the  old  law  simply  addressed  the 
issue  of  job  applicants. 

So  I  welcome  today's  hearing  and  look  forward  to  hearing  the 
witnesses  this  morning,  including  OPM  Director  King,  who  is  in 
the  room  now,  and  so  we  will  proceed  and  I  am  glad  to  have  this 
hearing,  Mr.  Chairman. 

Chairman  Stevens.  Senator  Lott? 

TESTIMONY  OF  HON.  TRENT  LOTT,  U.S.  SENATOR  FROM  THE 
STATE  OF  MISSISSIPPI 

Senator  Lott.  Thank  you,  Mr.  Chairman,  Senator  Glenn,  Sen- 
ator Simon.  It  is  a  pleasure  to  be  here  with  you  this  morning.  I 
would  like  to  begin,  Mr.  Chairman,  by  asking  consent  that  I  be  al- 
lowed to  submit  a  packet  of  material  that  details  some  of  the  prob- 
lems that  I  think  we  are  experiencing  with  this  new  law.  It  would 
include  a  memorandum  that  was  prepared  by  Jack  Maskell  from 
the  Library  of  Congress,  American  Law  Division.  I  think  it  is  a 
very  good  memorandum  and  points  out  some  of  the  problems  we 
are  finding  with  this  law  at  this  time. 

Also,  I  have  included  some  three  instances  that  I  have  experi- 
enced. One  was  a  U.S.  Customs  case  and  two  with  the  Veterans 
Administration  where  clearly — our  letters  were,  in  one  case,  just  a 
general  inquiry  as  to  what  jobs  might  be  available  without  even  ad- 
vocating a  particular  person,  and  that  was  rejected  by  the  Veterans 
Administration.  I  just  want  to  have  these  three  examples  in  the 
record. 

I  would  also  like  to  say  I  am  very  pleased  to  see  the  distin- 
guished senior  Senator  from  Illinois  here,  Senator  Simon.  He  has 
a  bill  that  is  different  from  the  one  I  have  introduced,  but  I  am  at- 
tracted to  what  he  has  proposed.  Actually,  mine  would  just  repeal 
the  new  provision.  His  is  a  total  repeal  of  the  new  provision,  where- 
as ours  just  replaces  the  Hatch  reform  provision  with  the  earlier 
pre-1994  language.  So  I  welcome  his  involvement  and  look  forward 
to  working  with  him  as  we  try  to  find  a  solution  to  this  problem. 

Mr.  Chairman,  thank  you  for  having  this  hearing.  It  is  a  pleas- 
ure for  me  to  be  here  today  to  speak  on  behalf  of  my  bill,  S.  253, 
which  would  allow  Members  of  Congress  to  again  make  rec- 
ommendations and  allow  citizens  to  ask  us  about  issues  regarding 
candidacy  for  Federal  civil  service  employment  and  Federal  person- 
nel actions. 

We  have  all  been  asked  or  wished  to  comment  on  candidates 
seeking  Federal  positions  or  on  other  personnel  issues.  This  is  a 
continuation,  in  my  opinion,  of  a  process  of  self-flagellation  that  we 
have  been  involved  in  in  the  Congress  for  the  last  7  years,  and  it 
seems  to  be  getting  worse  each  year.  It  is  one  thing  to  put  restric- 
tions on  ourselves.  That  is,  I  think,  wrong  in  most  respects,  but  it 
is  even  much  worse  when  we  start  trying  to  limit  what  our  con- 
stituents can  call  on  us  to  assist  them  with.  I  think  that  is  uncon- 
stitutional and  I  think  that  is  the  way  this  law  is  being  abused  or 
interpreted  to  limit  our  constituents  in  making  requests  of  their 
Representatives  and  Senators. 


I  absolutely  refuse  to  be  restrained  by  law  in  trying  to  be  of  as- 
sistance to  my  constituents  in  my  State  of  Mississippi.  I  mean,  how 
are  we  going  to  explain  this?  Are  we  going  to  write  back  and  say, 
oh,  gee,  whiz,  I  wish  I  could  get  information  for  you,  but  we  have 
put  such  restrictions  on  ourselves  that  even  your  rights  are  being 
restricted?  So  I  really  think  we  need  to  look  at  this  problem  and 
get  it  resolved,  and  then  begin  to  look  at  some  of  the  other  things 
that  we  are  doing  that  are  mistakes,  too. 

The  bill  I  have  introduced  would  protect  the  basic  right  of  Amer- 
ican citizens  to  ask  Members  of  Congress  about  any  subject  what- 
soever, including  civil  service  personnel  action.  The  bill  also  would 
protect  the  basic  right  of  Members  to  make  recommendations  to 
Government  officials  on  any  subject  whatsoever,  including  person- 
nel actions.  Citizens  and  Members  have  historically  held  these 
cherished  rights,  and  the  bill  that  I  have  proposed  would  repeal 
this  unnecessary  and  unconstitutional  provision. 

Our  staff  have  discussed  this  and  I  wanted  you  to  know  of  my 
strong  personal  interest  in  it  and  that  is  why  I  made  a  special  ef- 
fort to  be  here  this  morning  because  I  don't  want  us  just  to  insert 
this  in  the  record.  I  think  we  have  to  get  actively  involved. 

The  Hatch  Act  reform  bill  passed  during  the  103rd  Congress,  but 
it  included  an  onerous  amendment  that  keeps  Senators  and  Rep- 
resentatives from  making  suggestions  on  Federal  personnel  actions, 
or  at  least  that  is  the  way  it  is  being  interpreted.  Moreover,  the 
new  laws  dares  to  prohibit  American  citizens  from  even  asking  a 
Member  of  Congress  to  make  a  recommendation.  It  is  hard  to  be- 
lieve that  Congress  actually  was  bold  enough  to  limit  what  Ameri- 
cans can  even  ask  us  about,  but  that  is  exactly  what  we  have  done. 
At  least  that  is  what  appears  to  be  happening,  and  it  flies  in  the 
face  of  the  constitutional  guarantees  of  freedom  of  speech  and  right 
to  petition  for  redress  of  grievances. 

Now,  this  provision  went  into  effect  in  February  of  1994  and  has 
caused  difficulties  for  many  Members  of  Congress,  as  constituents 
often  seek  and  even  sometimes  need  congressional  input  on  Federal 
personnel  actions.  Prior  to  February  1994,  many  recommendations 
were  rendered  pertaining  to  Federal  employment  issues  for  which 
agencies  could  give  as  much  or  as  little  weight  as  they  wished. 
Now,  a  whole  category  of  letters  or  comment  is  illegal  regardless 
of  specific  content.  Such  limitation  of  subject  matter  for  which  a 
Member  may  address  an  agency  creates  dangerous  precedent  for 
the  institution  of  Congress  and  again,  in  my  opinion,  infringes  on 
the  traditional  constitutional  rights. 

Even  Senator  Paul  Douglas,  in  his  much-cited  treatise  on  con- 
gressional ethics,  stated  that  it  is  proper  for  a  Member  to  make 
recommendations  to  an  agency,  provided  one  does  not  attempt  to 
force  an  action.  Simply  stated,  no  Government  document  should  be 
presumed  more  honorable  than  a  congressional  letter,  and  this  pro- 
hibition generically  brings  an  entire  class  of  historically  honorable 
letters  into  ill  repute. 

Further,  the  prohibition  is  misinterpreted  and  often  over-applied. 
The  VA  has  returned  my  letters  where  I  merely  sought  information 
on  employment  preferences  and  benefits.  This  occurred,  although  I 
never  mentioned  a  recommendation,  and  the  veteran,  who  listed 
his  interests,  did  not  wish  to  work  for  the  VA.  The  VA  even  re- 


turned  a  similar  inquiry  after  it  had  been  notified  in  writing  of  the 
first  error  and  even  after  the  VA  agreed  there  was  no  violation.  In 
both  cases,  identical  letters  to  OPM  were  correctly  answered  with 
the  information  sought.  Clearly,  a  chilling  climate  has  developed 
where  agencies  can  reject  inquiries  upon  any  mention  of  a  Federal 
job  even  though  there  is  no  recommendation  and  even  where  the 
citizen  is  not  applying  to  the  agency  contacted. 

In  another  case,  I  was  contacted  by  a  Customs  Service  marine 
law  enforcement  officer  who  wrote  on  behalf  of  his  colleagues.  I 
contacted  the  Commissioner  of  Customs  regarding  restructuring 
and  cutbacks  affecting  this  entire  class  of  law  enforcement  officers. 
Not  once  did  I,  or  the  enclosures  with  my  letter,  even  mention  a 
specific  name  in  my  inquiry,  since  I  was  interested  in  a  policy  issue 
much  larger  than  any  one  employee.  Again,  however,  Customs  re- 
jected my  inquiry  as  a  violation  of  the  Hatch  Act  reform's  prohibi- 
tion of  a  Member  of  Congress  commenting  on  Federal  personnel  ac- 
tion. 

If  an  agency  or  department  feels  a  congressional  contact  is 
threatening  or  otherwise  improper,  we  have  other  rules  and  stat- 
utes to  prevent  and  correct  such  actions,  but  Government  should 
deal  with  such  onerous  contacts  on  an  individual  basis  instead  of 
making  blanket  prohibitions  which  throw  out  the  baby  with  the 
bath  water. 

I  firmly  believe  Congress  has  a  right  to  recommend  a  citizen  for 
any  position  and  to  register  comments  on  other  Federal  personnel 
issues.  Contacting  a  Federal  agency  in  the  interest  of  a  citizen  is 
the  most  basic  of  congressional  duties.  My  bill  would  restore  con- 
gressional ability  to  recommend  or  comment  where  we  feel  an  indi- 
vidual either  inside  or  outside  Federal  civil  service  deserves  such 
a  recommendation  or  comment. 

The  bureaucracy  needs  applicants  from  outside  the  Beltway  to 
affect  a  change  in  how  the  U.S.  Government  works  today.  Excep- 
tional civil  service  candidates  with  recommendations  from  many 
sources,  including  Members  of  Congress,  can  help  make  these 
changes.  Further,  we  have  a  right,  and  even  a  duty  to  comment  on 
a  variety  of  other  Federal  personnel  issues  where  a  potential  prob- 
lem or  improvement  is  brought  to  our  attention. 

I  would  personally  appreciate  your  ensuring  this  bill  receives 
every  consideration.  I  am  also  submitting  this  pertinent  material 
that  I  pointed  out,  and  I  look  forward  to  hearing  what  Senator 
Simon  has  to  say.  Again,  I  want  to  just  point  out  that  it  appears 
that  at  Customs  and  at  VA,  they  just  routinely  kick  back  any  kind 
of  inquiry  that  even  remotely  refers  to  a  personnel  policy,  and  that 
clearly  was  not  the  intent  and  we  need  to  correct  this  problem. 

I  appreciate  this  Committee's  interest  and,  I  am  sure,  their  ac- 
tion that  will  be  helpful  in  this  regard.  Thank  you,  Mr.  Chairman. 

Chairman  Stevens.  Thank  you,  Senator. 

Senator  Simon? 

TESTIMONY  OF  HON.  PAUL  SIMON,  U.S.  SENATOR  FROM  THE 
STATE  OF  ILLINOIS 

Senator  SlMON.  Thank  you.  First  of  all,  I  agree  with  everything 
Senator  Lott  had  to  say.  Just  in  general,  when  he  talks  about  self- 
flagellation,  every  time  we  take  these  steps  to  reduce  the  per- 


quisites  and  reasonable  things  that  Members  of  the  House  and 
Senate  can  do,  we  don't  raise  the  stature  of  the  House  and  the  Sen- 
ate. I  am  not  going  to  be  around  here.  I  am  retiring,  but  I  hope 
that  trend  is  not  continued. 

Let  me  be  very  practical.  Here  is  a  letter  I  sent  to  Donna 
Shalala.  This  is  a  letter  that  Ted  Stevens  or  John  Glenn  might 
send.  It  says,  "Dear  Donna,  I  am  enclosing  a  resume  for  Dennis 
Gowey,  who  was  a  hospital  administrator  in  Washington,  D.C., 
until  the  new  administration  here  took  over.  I  do  not  know  him 
well,  but  he  lives  in  the  same  apartment  building  that  Jean  and 
I  live  in  and  he  makes  an  excellent  impression  and  has  a  superior 
background.  I  don't  know  where  or  if  you  are  able  to  use  someone 
with  his  background  in  your  administration,  but  I  think  his  back- 
ground is  so  rich  in  the  health  care  administration  field  that  he  is 
worthy  of  consideration."  I  got  a  letter  back  from  HHS  that  I  had 
violated  the  law,  and  that  is  how  I  found  out  where  we  are.  I 
couldn't  believe  it  and  I  checked  it  out  and  that  is  what  the  law 
is. 

I  have  introduced  a  bill  and  it  passed  the  last  session,  or  maybe 
it  was  this  session — I  can't  remember — by  voice  vote,  but  was 
knocked  out  in  conference  with  the  House.  Under  the  present  law, 
you  can  mention  a  person's  character  and  residence.  You  can  say 
Trent  Lott  is  honest  and  he  lives  in  Mississippi.  You  cannot  legally 
say  he  can  really  do  a  good  job. 

I  am  retiring.  I  have  some  staff  people  who  have  worked  for  me 
15  to  20  years.  It  is  illegal  for  me  to  send  a  letter  to  someone — 
I  have  Ann  Wright  and  Bob  Sharman  here  with  me  right  now.  Ann 
has  worked  in  agriculture  and  Bob  has  worked  in  education.  It 
would  be  illegal  for  me  to  send  a  letter  to  those  two  departments 
saying  these  are  really  good  people  who  know  this  field.  But  it  is 
interesting.  If  I  were  a  lobbyist,  that  would  be  perfectly  legal  for 
me  to  send  that  letter,  but  as  a  Member  of  the  House  or  the  Sen- 
ate, it  is  not  legal.  I  just  don't  think  it  makes  sense. 

Now,  Jim  King,  who  is  a  longtime  friend,  is  going  to  be  testifying 
against  this  legislation,  and  one  of  the  things  they  point  out  is, 
well,  an  agency  can  request  information  of  us.  I  would  just  ask  you, 
Ted  Stevens  and  John  Glenn  and  Trent  Lott,  how  often  have  agen- 
cies ever  asked  you  for  information  about  anyone?  Now,  I  have  had 
information  on  political  jobs  from  the  White  House — I  mean,  re- 
quests for  information.  I  just  think  it  doesn't  make  sense. 

I  would  add  one  other  thing.  When  people  say  to  me  or  say  to 
my  staff,  will  you  send  a  letter  of  recommendation,  and  my  staff 
says  it  is  illegal  to  do  it,  frequently  the  people  don't  believe  it.  They 
think  we  are  giving  them  the  run-around.  I  happen  to  agree  with 
Trent  Lott.  I  think  if  someone  were  to  take  this  before  a  court,  it 
would  be  declared  unconstitutional.  I  think  that  is  part  of  our  right 
as  citizens  to  express  ourselves. 

I  think  clearly  we  ought  to  be  able  to  recommend.  Now,  I  don't 
think  we  ought  to  pressure  agencies,  and  you  can  take  care  of  that 
through  either  legislation  or,  I  think  better  than  that,  the  rules  of 
the  Senate.  That  is  the  way  to  do  it,  but  I  think  this  is  absolutely 
ridiculous  that  you  cannot  recommend  anyone,  people  you  know 
who  can  do  a  good  job.  I  have  to  add  that  I  haven't  found  those 
letters  of  recommendation  do  much  good  anyway,  but  we  ought  to 


be  able  to  send  them,  and  that  is  kind  of  where  I  am,  Mr.  Chair- 
man and  Senator  Glenn. 

Senator  Lott.  Senator  Stevens,  if  you  would  allow  me  to  inter- 
ject a  point  here,  too,  on  a  specific  case,  I  wrote  one  letter  to  Sec- 
retary Brown  at  VA  and  here  is  what  it  said.  "I  am  taking  the  lib- 
erty to  contact  you  on  behalf  of  Mr.  — ,  a  veteran  who  is  originally 
from  Mississippi.  He  needs  assistance  in  locating  appropriate  Fed- 
eral positions  for  which  he  may  qualify."  And  I  add  one  more,  you 
know,  very  generic — "Enclosed  for  your  information  is  correspond- 
ence I  received  that  gives  some  information  about  his  background." 
That  was  sent  back  as  inappropriate,  where  you  are  just  asking  for 
general  information,  and  in  this  case  I  believe  it  was  a  minority  ap- 
plicant who  was  just  trying  to  find  out  what  positions  might  be 
available  for  which  he  might  qualify. 

Maybe  just  the  fact  that  we  were  inquiring  about  something  he 
might  qualify  for  was  wrong,  but  if  we  can't  send  general  inquiries 
about  information  that  we  can  send  to  our  constituents,  then  it 
seems  to  me  like  one  of  our  fundamental  roles  around  here  has 
been  destroyed. 

Chairman  Stevens.  I  am  sorry  to  duck.  I  found  35  cents  on  the 
floor  here.  You  know,  I  have  got  to  take  time  off  just  for  a  second. 

Senator  Lott.  As  a  Member  of  Congress,  you  had  better  pick  it 
up. 

Chairman  Stevens.  Yes.  [Laughter.] 

Senator  Glenn.  Would  you  apply  that  to  the  budget,  please? 

Chairman  Stevens.  I  am  going  to  put  it  on  the  coffee  account. 
[Laughter.] 

Chairman  STEVENS.  Gentlemen,  are  we  wearing  our  hearts  on 
our  sleeves?  The  law  applies  to  any  Member  of  Congress  or  con- 
gressional employee;  any  elected  official  of  government  of  any 
State,  including  the  District  of  Columbia,  et  cetera,  county,  city,  or 
other  political  subdivision;  any  official  of  a  political  party;  or  any 
other  individual  or  organization. 

I  take  it  that  the  Secretary  of  Agriculture  could  not  recommend 
to  the  Secretary  of  the  Interior  a  person  who  had  been  on  his  staff 
who  wants  to  change  to  Interior.  I  take  it  that  this  is  a  blanket  pro- 
hibition. As  a  matter  of  fact,  as  I  read  it,  it  may  well  say  that  Mr. 
King  can't  write  to  the  people  in  the  Department  of  the  Interior 
and  suggest  an  employee  be  given  the  personnel  action  he  seeks. 
This  is  a  very  broad  statute.  We  are  not  singled  out. 

Are  you  attacking  the  statute,  per  se,  or  just  because  it  applies 
to  us? 

Senator  Simon.  I  got  involved  because  it  applies  to  us,  but  I 
think  if  Jim  King  has  a  good  person  working  for  him  who  wants 
to  work  for  the  Department  of  Agriculture,  Jim  King  ought  to  be 
able  to  send  a  letter  of  recommendation.  He  shouldn't  be  able  to 
pressure  the  Department  of  Agriculture,  but  he  ought  to  be  able  to 
say  Jim  Jones 

Chairman  Stevens.  Well,  Jim  King  may  be  protected  by  this 
statement,  "the  statement  is  furnished  pursuant  to  a  provision  of 
law  or  regulation  authorizing  consideration  of  such  statement  with 
respect  to  a  specific  position  or  category  of  positions."  Mr.  King 
may  be  the   only  one  in   Government  that  can  make   such  rec- 
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ommendations.  I  think  he  has  that  authority.  He  is  going  to  tell  me 
no. 

The  way  I  read  it  is  that  no  one  can  tell  an  appointive  official 
what  they  know  about  a  person  voluntarily.  I  mean,  I  wouldn't 
write  down  and  say,  don't  hire  that  SOB,  he  cheated  and  was  bad 
on  my  staff,  right? 

Senator  Simon.  Well,  no,  it  is  not  quite  right.  When  you  say  no 
one,  no  one  in  Government,  but  a  lobbyist  can. 

Chairman  Stevens.  No.  It  says  "any  other  individual  or  organi- 
zation." Lobbyists  are  covered.  The  way  I  read  it,  it  covers  the 
world. 

Senator  Simon.  "Any  other  individual  or  organization  making 
such  recommendation  or  statement  on  the  basis  of  the  party  affili- 
ation" may  not  do  that. 

Chairman  Stevens.  I  don't  see  that  in  the  law.  I  have  got  the 
law  in  front  of  me.  Where  is  that? 

Senator  Simon.  It  is  Section  3303,  subsection  (b)(4).  I  am  not  say- 
ing that  what  I  have  written  ought  to  be  in  concrete. 

Senator  Lott.  I  think,  again,  this  is  a  clear  example  of  just  gen- 
eral over-reach.  The  intent  may  have  been,  you  know,  well-founded. 
You  don't  want  improper,  excessive  pressure  from  anybody  in  try- 
ing to  select  people  for  Government  employment,  but  I  think  we 
have  gone  to  the  extreme.  I  think  we  should  have  rational  rules  of 
behavior  in  trying  to  influence  or  exert  pressure,  but  this  goes  way 
beyond  that. 

You  know,  when  you  represent  a  poor,  basically  rural  state  like 
mine,  people  that  would  like  to  work  with  Customs  or  VA  or  the 
Forest  Service  quite  often  don't  have  the  faintest  idea  of  how  to 
even  begin.  Who  do  they  know?  Their  Congressman  or  their  Sen- 
ator, and  they  come  to  us  for  quite  often  just  basic  information.  If 
it  is  somebody  that  you,  as  a  Member  of  Congress  or  Senator,  just 
happen  to  know  is  very  familiar  with  forest  lands  and  Forest  Serv- 
ice policies  and  would  make  a  good  employee  for  the  United  States 
Government  in  the  Forest  Service,  why  in  the  world  shouldn't  you 
be  able  to  bring  that  person's  name  and  credentials  to  the  appro- 
priate officials  of  the  Federal  Government?  I  think  it  is  incredible 
that  we  are  being  told  we  can't  do  that.  Clearly,  I  think  that  there 
are  serious  First  Amendment  right  to  redress  grievances  problems 
with  this  law. 

Chairman  Stevens.  I  think  the  case  that  might  go  that  far 
would  be  of  a  Federal  employee  who  came  to  the  Member  of  Con- 
gress and  asked  for  assistance  because  they  were  being  denied 
proper  consideration,  and  the  Member  would  write  and  say  that 
that  has  been  a  petition  of  a  constituent  and  he  or  she  has  been 
asked  to  write  and  to  make  an  inquiry  about  the  procedure  that 
was  used  with  regard  to  filling  the  particular  vacancy. 

As  I  understand  it,  that  letter  from  a  Member  of  Congress  would 
be  contrary  to  this  law  and  would  be  rejected,  in  spite  of  the  fact 
that  it  was  very  technically  within  the  Constitution  in  terms  of  the 
right  to  petition  to  redress  wrongs. 

Senator  Lott.  You  know,  on  this  point,  Senator  Stevens,  I  won- 
der maybe  if  the  law  doesn't  prohibit  that,  but  the  ambiguity  and 
uncertainty  is  leading  to  agencies  and  departments  saying  that  or 
returning  letters  on  that  basis. 


Chairman  Stevens.  Clearly,  any  unsolicited  letter  from  a  Mem- 
ber of  Congress  under  this  law  should  be  returned  pertaining  to  a 
personnel  action,  as  I  understand  it.  Do  you  agree,  Paul? 

Senator  Lott.  Well,  what  we  did  in  our  letters  was  within  the 
law,  if  I  could  respond,  and  when  we  contacted 

Chairman  Stevens.  Well,  yours  were  generic  in  terms  of  talking 
about  general  classes  of  employees.  I  agree  with  that. 

Senator  Lott.  But  when  we  went  to  OPM,  they  said,  no,  what 
you  did  was  perfectly  within  what  the  new  law  allows. 

Senator  Glenn.  Well,  I  think  there  is  a  difference  on  making  a 
recommendation  or  making  a  request  for  information.  Undoubtedly, 
some  of  the  examples  that  you  give  are  ones  that  obviously  are  not 
ones  that  were  meant  to  be  picked  up  under  this  legislation.  Some 
of  the  problems  may  be — and  Mr.  King  can  correct  this  if  I  am 
wrong  when  he  gives  his  testimony  in  a  moment  here,  but  as  I  un- 
derstand it,  OPM  has  not  yet  put  out  the  regs  under  this  legisla- 
tion, and  if  they  have  not,  I  can  understand  why  this  is  so  confus- 
ing because  every  agency  now  is  left  to  their  own  devices  on  how 
they  are  going  to  interpret  this  unless  the  regs  are  out  and  final- 
ized. So  maybe  that  is  part  of  the  problem  here. 

The  intent  of  this  was  that  we  not  drift  back  into  a  time  period 
of  spoils-type  influence  on  civil  service  or  on  agency  heads,  or  what- 
ever. I  think  that  was  the  intent  of  it,  and  I  will  let  Mr.  King  speak 
for  himself  on  this  in  a  little  bit.  We  had  this  policy  for  more  than 
50  years.  This  isn't  something  new.  The  policy  since  1939  was  that 
a  recommendation  for  a  job  which  could  be  construed  as  pressure 
from  an  elected  official  on  Capitol  Hill  putting  the  pressure  on  an 
agency  to  hire  this  guy  for  a  job  because  I  say  so — that  was  what 
was  to  be  avoided.  Those  recommendations  have  always  been  ig- 
nored and  the  law  was  that  they  would  be  ignored  in  the  selection 
of  people  over  there. 

The  only  difference  in  the  new  law  was  that  instead  of  just  ignor- 
ing them,  the  letter  was  to  be  returned  to  the  Senator.  That  was 
supposed  to  be  the  only  difference.  Now,  maybe  agencies  are  now 
interpreting  this  as  something  brand  new  that  was  beyond  what 
was  intended  and  perhaps  there  is  some  fault  for  not  getting  the 
regs  out.  After  all,  we  are  almost  3  years  into  this  law  being  in  ef- 
fect. When  did  we  pass  it,  in  1993?  It  went  into  effect  a  year  ago 
last  January  or  something  like  that,  I  think. 

So  I  think  the  new  law  says  "will  be  appropriately  marked  as  a 
violation,"  and  I  think  that  is  what  Senator  Simon  is  referring  to 
as  a  violation  of  law  and  maybe  that  is  the  way  it  is  being  inter- 
preted. I  will  let  Mr.  King  straighten  this 

Senator  LOTT.  So  what  is  the  penalty  here? 

Senator  Glenn.  There  isn't  any  penalty.  It  was  just  that  it  is  to 
be  ignored,  and  still  is,  except  the  letter  was  to  be  returned  as  op- 
posed to  the  letter  being  ignored. 

Senator  Lott.  But  I  mean  when  you  are  told  it  is  a  violation  of 
law,  it  is  almost  like  you  have  committed  a  criminal  act. 

Senator  Glenn.  Well,  it  is  a  violation  of  policy,  I  think,  was  the 
interpretation  of  it,  and  I  will  let  Mr.  King  make  this  differentia- 
tion. 

Senator  SlMON.  Yes,  but  what  you  have  done  is  to  violate  a  stat- 
ute. Now,  I  am  never  going  to  run  for  reelection  again,  but  all  of 
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a  sudden  Trent  Lott  or  John  Glenn  or  Ted  Stevens  is  running  for 
reelection  and  they  say  you  violated  the  Federal  law.  You  know, 
you  can  see  that  30-second  commercial,  but,  frankly,  I  am  not  wor- 
ried about  the  30-second  commercial  as  much  as  I  am  the  fact  that 
you  ought  to  be  able  to  send  a  letter  of  recommendation  for  some- 
one. I  am  all  for  inquiring  for  information,  but  I  also  think  that 
it 

Senator  GLENN.  I  think  that  is  a  good  question,  and  I  am  not 
quite  sure  which  side  of  that  I  come  down  on.  I  think  we  have  gone 
too  far.  The  examples  that  Senator  Lott  gives  are  good  examples 
here  where  this  may  have  gone  too  far,  but  I  am  not  sure  we  want 
to  get  back  into  a  situation  where  Trent  Lott,  to  use  his  name 
again  here,  could  hammer  somebody  over  in  an  agency  that  this  is 
somebody  you  had  better  be  hiring  or  else,  and  let  them  know  that 
and  send  letters  to  that  effect,  and  so  on,  like  used  to  happen  under 
the  old  spoils  system.  That  is  what  this  was  trying  to  protect 
against. 

Basically,  the  new  law  said  the  law  has  been  there  for  50  years. 
We  are  now  going  to  put  a  little  enforcement  in  saying  that  not 
only  will  the  letter  be  ignored,  it  will  be  returned.  That  is  basically 
what  the  change  in  law  was,  so  maybe  we  need  to  make  changes. 
We  certainly  need  to  make  sure  that  the  regs  are  out  so  that  every- 
body is  playing  out  of  the  same  hymn  book.  I  know  that. 

Senator  SlMON.  But  it  seems  to  me  there  are  two  extremes  that 
you  want  to  avoid.  One  is  you  don't  want  to  return  to  the  old  spoils 
system.  You  don't  want  to  have  one  of  us  just  pressuring  someone 
to  hire  someone.  The  other  is  the  extreme  that  we  have  excepted, 
and  that  is  you  can't  even  send  a  letter  of  recommendation.  I  just 
don't  think  that  makes  sense. 

Senator  Glenn.  You  can  send  the  letter  attesting  to  the  char- 
acter and  the  past  performance,  but  not 

Senator  SlMON.  No,  you  can't. 

Senator  Glenn  [continuing].  Your  office  sending  a  letter  of  rec- 
ommendation. 

Senator  Simon.  No.  You  can't  even  mention  past  performance. 

Senator  Lott.  That  is  right. 

Senator  SlMON.  You  can  mention  character  and  residence.  That 
is  all.  It  is  a  violation  of  the  law  for  me  to  say  Ann  Wright  or  Bob 
Sharman  has  done  a  good  job  working  for  me. 

Chairman  Stevens.  Would  you  yield?  Worse  than  that,  if  you 
give  that  person  a  letter  of  recommendation,  just  a  general  one,  ap- 
parently it  is  to  be  not  considered  if  that  person  that  you  give  the 
recommendation  to  uses  it  and  files  it  with  an  application. 

Senator  SlMON.  That  is  correct,  but  a  lobbyist  can  send  that  let- 
ter of  recommendation  and  that  is  perfectly  proper.  Now,  I  just 
don't  think  that  makes  sense. 

Senator  Glenn.  Yes,  but  a  lobbyist  can't  bring  political  pressure 
on  an  agency. 

Senator  Simon.  But  they  are  not  prohibited  from  sending  letters. 

Senator  Glenn.  A  lobbyist  can't  say  I  am  going  to  cut  your  budg- 
et or  I  will  get  you  in  other  ways  if  you  don't  put  this  guy  in  there. 

Senator  SlMON.  Sure. 

Senator  Glenn.  That  is  the  old  spoils  system  and  a  lobbyist 
doesn't  have  anything  to  do  with  that. 
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Senator  SlMON.  No.  I  understand,  but  a  lobbyist  can  still  send 
that  letter  of  recommendation  and  I  can't. 

Chairman  Stevens.  In  an  election  year  when  he  has  just  raised 
$100,000  for  the  incumbent  President,  do  you  think  he  is  going  to 
be  listened  to? 

Senator  Glenn.  What,  the  lobbyist? 

Chairman  STEVENS.  The  lobbyist. 

Senator  LOTT.  Let  me  interject  here,  too.  The  bill  I  have  intro- 
duced, again,  would  repeal  the  new  addition,  would  go  back  to,  I 
guess,  the  pre- 1994  law,  but  frankly  I  don't  think  that  is  enough. 
I  agree  with  Senator  Simon.  I  think  we  ought  to  change  the  law 
to  go  back  to  specifically  allow  recommendations.  The  Senate 
rules — for  instance,  Rule  38  already  prohibits  excessive  agency  con- 
tact. 

I  have  been  in  this  city  for  27  years.  I  was  AA  to  the  chairman 
of  the  Rules  Committee,  a  Democrat,  in  the  late  1960's  and  early 
1970's.  I  was  in  the  House  for  16  years  and  in  the  Senate  for  7 
years.  So  I  have  been  involved  as  an  AA  in  the  House  writing  let- 
ters of  recommendation  and  been  involved  in  a  number  of  person- 
nel matters,  and  frankly  I  don't  think  it  was  abused  when  I  was 
working  with  the  Democratic  chairman  of  the  Rules  Committee 
during  Democratic  administrations  or  Republican  administrations. 

I  have  always  felt  over  the  years  that,  frankly,  our  recommenda- 
tions didn't  get  even  basic  courtesy  consideration.  So  I  think  we  are 
swatting  at  gnats  here.  There  hasn't  been  abuse  for  years  and 
years  and  years,  and  we  continue  to  drive  the  restrictions  more  and 
more  in  how  we  can  represent  our  constituents  and  at  least  making 
a  case  for  them  to  be  considered. 

I  don't  think  we  should  hammer  people  or  threaten  to  withhold 
funds.  I  think  that  is  probably  not  only  a  violation  of  the  rules;  it 
is  probably  illegal  under  all  kinds  of  laws.  But  to  be  able  to  per- 
form one  of  our  duties  as  representatives  of  our  people  to  make 
sure  that  their  qualifications  are  at  least  considered,  to  me,  is  just 
a  basic  right. 

Senator  GLENN.  Well,  there  isn't  any  doubt  that  making  a  re- 
quest for  information,  just  a  request  for  you  to  send  an  inquiry 
over — if  that  was  being  interpreted  under  this  in  a  different  way 
than  intended,  that  is  wrong  and  we  ought  to  correct  that.  There 
isn't  any  doubt  about  that  and  Mr.  King  can  comment  about  that, 
but  the  intent  of  this  was  just  to  strengthen  the  protections  that 
were  in  there  on  civil  service.  I  think  that  was  the  intent  of  it,  as 
I  recall,  and  Mr.  King  can  comment  on  that  in  a  few  minutes. 

Chairman  Stevens.  Well,  Senator,  if  you  look  at  the  section  that 
says  "except  as  provided  under  (0,"  and  that  is  the  limitation  when 
the  request  is  made 

Senator  Glenn.  Where  are  you,  what  section? 

Chairman  Stevens.  I  am  at  section  (b),  "each  personnel  action 
with  respect  to  an  employee  or  applicant  shall  be  taken  without  re- 
gard to  any  recommendation  or  statement,  oral  or  written,  with  re- 
spect to  any  employee  or  applicant  who  requests  or  is  under  consid- 
eration for  such  personnel  action." 

Now,  when  employees  leave  my  office,  I  give  them  a  "To  Whom 
It  May  Concern"  letter  saying,  you  know,  this  person  has  worked 
with  me  and  done  a  good  job  and  really  is  deserving  of  consider- 
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ation  by  any  employer.  If  that  person  puts  it  along  with  an  applica- 
tion for  Federal  employment,  this  section  says  it  is  to  be  dis- 
regarded. It  cannot  be  taken  into  consideration. 

Well,  Mr.  King,  you  are  shaking  your  head.  We  will  get  to  you 
in  a  minute,  but  it  does,  and  I  think  that  is  wrong.  I  think  that 
this  is  basically  against  the  First  Amendment  and  I  agree  with 
you,  it  ought  to  be  challenged  somehow.  But  the  question  is  should 
we  force  employees  to  challenge  it  in  court  or  should  we  just  take 
it  on  ourselves  to  make  it  right  and  consistent  with  the  Constitu- 
tion. That  is  the  question  that  I  think  is  before  us. 

Senator  Simon.  And  if  I  may  interject  here,  I  think  we  ought  to 
change  the  law.  That  is  why  we  have  our  committees.  I  hope  your 
Committee  will  move  to  do  it,  but  frankly  if  the  Committee  doesn't, 
I  am  going  to  reintroduce  my  amendment  which 

Senator  LOTT.  I  believe  your  amendment  was  offered  on  your  be- 
half by  Senator  Mack  and  was  in  the  legislative  appropriations  bill 
that  passed  earlier  this  year,  or  last  year,  and  was  knocked  out  in 
conference.  Is  that  correct? 

Senator  Simon.  It  was  knocked  out  in  conference  and  you  were 
a  cosponsor. 

Chairman  Stevens.  With  the  commitment  that  we  would  hold 
this  hearing,  so  we  are  here. 

Senator  Lott.  Right. 

Senator  Simon.  Yes. 

Senator  Lott.  One  other  quote  from  the  other  famous  Illinoisan, 
other  than  Senator  Simon,  from  Senator  Douglas,  who  really  wrote 
quite  a  treatise  on  ethics  in  government.  He  noted  that,  "Individual 
attention  and  oversight  of  a  Member  of  Congress  concerning  ad- 
ministrative and  executive  processes  is  grounded  firmly  in  our  con- 
cepts of  checks  and  balances  in  a  representative  democracy,  as  well 
as  our  natural  and  historical  distrust  of  a  nation  of  unelected  gov- 
ernments." 

Chairman  Stevens.  Gentlemen,  we  thank  you.  You  are  at  liberty 
to  come  and  join  us  if  you  would  like  because  our  friend,  Mr.  King, 
is  here  and  it  is  his  time  at  bat. 

Senator  Simon.  If  I  could  just  add,  I  hope  your  Committee  will 
come  up  with  something.  You  have  the  staff  and  you  have  the  ex- 
pertise. Frankly,  if  you  don't,  I  am  going  to  be  offering  an  amend- 
ment again  on  the  floor,  and  I  think  an  amendment  on  the  floor 
is  going  to  carry. 

Chairman  Stevens.  It  did  before. 

Senator  Simon.  It  did  before,  and  among  the  cosponsors  were 
Bob  Dole  and  Trent  Lott  on  your  side  and  a  number  of  people  on 
our  side.  I  think  the  sentiment  is  clear  on  this. 

Senator  Lott.  Thank  you  very  much. 

Senator  Simon.  Thank  you. 

Chairman  Stevens.  Mr.  King,  would  you  come  forward?  Thank 
you  very  much. 
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TESTIMONY  OF  HON.  JAMES  B.  KING,  DIRECTOR,  OFFICE  OF 
PERSONNEL  MANAGEMENT;  ACCOMPANIED  BY  LORRAINE 
LEWIS,  GENERAL  COUNSEL,  OFFICE  OF  PERSONNEL  MAN- 
AGEMENT 

Mr.  King.  First  of  all,  good  morning,  Mr.  Chairman,  and  I  thank 
you 

Chairman  Stevens.  Can  you  pull  that  up  a  little  closer  to  you, 
Mr.  King?  Thank  you  very  much. 

Mr.  King.  Mr.  Chairman,  that  is  the  nicest  thing  anyone  has 
said  to  me  this  year,  and  that  is  that  I  was  speaking  too  softly,  so 
I  do  thank  you  for  your  hospitality. 

Mr.  Chairman  and  members  of  the  Committee,  I  appreciate  this 
opportunity  to  express  my  views  as  Director  of  the  Office  of  Person- 
nel Management  on  the  proposed  amendments  to  the  Hatch  Act. 
Senators  Lott  and  Simon  have  spoken  eloquently  on  the  subject  be- 
fore you.  However,  as  Director  of  the  Office  of  Personnel  Manage- 
ment, I  must  take  a  somewhat  different  point  of  view. 

We  have  received  since  this  has  gone  into  effect  in  our  own  agen- 
cy over  200,000  congressional  inquiries  on  personnel  matters,  rang- 
ing from  retirements  to  classification  to  failure  to  be  promoted  to 
veterans'  preference — the  entire  range  of  areas.  Beyond  the 
straight  congressional  inquiries,  we  have  received  in  the  past  year 
about  6.5  million  inquiries  relative  to  general  job  information  and 
availability  of  jobs  with  the  Federal  Government. 

By  the  way,  on  the  congressional  inquiries,  which  are  the  large 
number  I  have  mentioned,  on  fewer  than  20  have  we  had  to  talk 
with  the  Members'  staffs  themselves,  and  in  every  single  case  there 
was  a  mis-writing  or  a  mis-representation  of  what  the  intent  of  the 
elected  official  was  in  the  specific  case  and  it  was  merely  re-fram- 
ing the  letter  that  permitted  it  to  come  right  back  into  the  main- 
stream to  be  responded  to  in  a  courteous,  efficient  manner,  being 
responsive  to  the  Members  and  their  correspondence. 

As  you  know,  in  history  we  saw  in  the  19th  century  our  Govern- 
ment operated  under  a  spoils  system,  and  it  was  an  era  of  chaos 
and  corruption  when  Federal  jobs  were  bought  and  sold  like  used 
cars.  Finally,  with  the  assassination  of  President  Garfield  by  a  dis- 
gruntled job-seeker,  that  created  a  national  outrage  that  led  to  the 
original  passage  of  the  Civil  Service  Act  in  1883.  That  legislation 
began  the  hiring  of  Federal  employees  on  the  basis  of  competitive 
examinations  based  on  what  you  know,  not  who  you  know.  For 
more  than  a  century,  with  bipartisan  support,  the  merit  system  has 
been  expanded  to  provide  fairness  not  only  in  hiring,  but  in  pro- 
motions, compensation,  and  retirement. 

The  passage  of  the  Hatch  Act  in  the  1930's  was  a  milestone  in 
the  evolution  of  the  merit  system.  This  administration  supported 
the  1993  reform  amendments  and  we  view  them  as  strengthening 
of  the  Act.  The  Federal  employees  were  given  greater  flexibility  to 
participate  in  political  activity,  and  penalties  for  those  who  violated 
the  law  were  made  more  severe. 

Section  3303  of  Title  5  was  also  strengthened  to  reinforce  the 
prohibition  against  the  use  of  political  influence  in  Federal  career 
personnel  matters.  Considering  the  greater  level  of  participation  in 
the  political  system  now  available  to  Federal  employees,  I  believe 
it  is  more  important  than  ever  to  assure  that  partisan  politics  does 
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not  in  any  way  affect  civil  service  appointments,  promotions,  work 
assignments,  or  other  personnel  actions. 

We  at  OPM  have  as  our  core  mission  the  protection  of  the  merit 
system,  and  I  might  add  that  we  consider  veterans'  preference 
basic  to  that  system,  as  does  the  President.  It  is  our  position  that 
the  existing  law  is  a  good  one  and  that  the  legislation  before  you 
goes  beyond  what  is  needed  at  this  time. 

I  can  understand  how  a  Member  of  Congress  might  question  why 
she  or  he  cannot  write  a  letter  or  make  a  call  on  behalf  of  a  valued 
friend  or  an  employee  who  is  applying  for  a  career  civil  service  job 
or  perhaps  a  promotion  or  other  personnel  action.  Under  existing 
law,  such  a  letter  or  call  is  not  only  of  value,  but  legal,  so  long  as 
the  applicant  has  first  used  the  elected  official  as  a  formal  ref- 
erence and  the  agency  solicits  his  or  her  views  as  that  reference. 
That  is  the  context  of  the  exchange.  Such  a  reference  would  be  nor- 
mal and  desirable  action  because  it  would  provide  in-depth  infor- 
mation about  an  applicant  based  on  firsthand  knowledge  of  the  in- 
dividual under  consideration. 

Our  concern  is  not  a  normal  reference.  Through  a  thorough  pro- 
fessional review  of  qualifications  and  references,  that  is  not  only 
permitted,  but  for  the  most  part  required  for  a  job  applicant.  The 
more  difficult  cases  occur  when  there  might  appear  to  be  political 
influence  being  brought  to  bear  on  an  agency's  decision,  creating 
the  appearance  that  it  is  who  you  know  that  is  governing  the  merit 
system. 

Let  me  point  out  the  positive  actions  a  Member  of  Congress  can 
make  under  the  present  law.  The  applicant  can  list  the  Member  as 
an  employer  or  reference,  making  it  most  likely  that  the  agency 
would  request  the  information  from  the  Member,  at  which  point, 
once  the  reference  has  been  requested,  there  is  no  prohibition  on 
the  Member  responding.  It  can  be  as  bountiful  or  as  eloquent  as 
anyone  would  like  to  make  it. 

Applicants  are  normally  asked  to  provide  recent  performance 
evaluations  of  their  work  and  they  are  free  to  submit  such  an  eval- 
uation from  a  Member.  By  the  way,  Mr.  Chairman,  what  it  means 
is  really,  as  you  expressed,  the  "To  Whom  It  May  Concern"  letter 
that  we  are  very  familiar  with  in  the  private  sector  would  merely 
change  and  you  would  merely  say  this  is  to  serve  as  a  performance 
evaluation.  Delete  the  "Dear  Jim  King,  this  is  to  serve  as  a" — and 
then  write  the  rest  of  the  letter  verbatim,  and  that  is  an  acceptable 
document  to  be  included  for  insertion  at  the  time  of  the  job  applica- 
tion. That  can  be  done,  so  what  we  are  talking  about  here  is  tech- 
nique, not  substance. 

Applicants  are  normally  asked  to  provide  these,  as  I  said,  as  a 
regular  part  of  any  application.  The  Member,  without  request,  can 
submit  a  statement  of  character  and  residence  for  an  applicant  so 
long  as  the  letter  doesn't  discuss  job  qualifications  or  make  job  rec- 
ommendations if  not  requested.  By  the  way,  that  request  is  by  the 
individual  themselves. 

Finally,  applicants  and  employees  retain  their  constitutional 
right  to  petition  Congress  for  redress  of  grievances.  A  Member  can 
ask  an  agency  to  investigate  and  report  on  an  action  taken — a  fir- 
ing, a  demotion,  for  example — as  long  as  the  Member's  request  only 
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seeks  a  status  report  and  doesn't  attempt  to  influence  the  outcome 
of  the  personnel  action. 

By  the  way,  literally,  of  the  hundreds  of  thousands  of  documents 
I  have  seen,  and  many  of  them  before  this  went  into  effect,  I  have 
never  seen  one  that  would  have  violated  what  I  have  just  said,  Mr. 
Chairman.  The  House  Members  and  the  Senate  Members  are  deep- 
ly concerned  and  deeply  committed  to  fairness  in  Government  and 
they  express  themselves  unequivocally,  and  yet  what  they  seek  is 
the  truth  and  to  make  sure  we  follow  the  legal  processes  laid  out 
before  us.  I  might  note  that  many  Members  have  said  they  appre- 
ciate the  existing  law. 

If  I  could  add  a  personal  note,  Mr.  Chairman,  this  prohibition 
was  added  to  the  law  in  1993,  in  part,  at  my  urging.  I  believe  it 
was  a  progressive  step  in  the  finest  tradition  of  the  growth  and  ex- 
pansion of  the  merit  system.  Now  that  Federal  employees  can  be 
increasingly  involved  in  politics,  they  will  increasingly  become 
more  friendly  with  the  officials  they  help  to  elect  at  all  levels,  Mr. 
Chairman,  and  this  will  inevitably  lead  to  pressures  and  tempta- 
tions for  those  elected  officials  and  their  staffs  to  intervene  on  their 
behalf  with  the  agencies  they  work  with. 

We  all  know  of  extreme  cases  of  pressures  in  violation  of  the 
merit  system.  I  personally  can  remember  the  Post  Office  when  it 
was  an  open  house  for  political  pressure  for  every  minor  action.  Mr. 
Chairman,  the  movement  of  a  stool  closer  to  a  window  needed  to 
have  a  direct  process  through  congressional  offices.  I  don't  think 
anyone  wants  to  go  back  to  those  days.  It  took  the  Post  Office 
many  years  to  recover  from  the  harm  that  was  done  to  it  by  that 
kind  of  interaction,  and  that  is  what  we  are  seeking  to  avoid. 

The  present  legislation,  as  you  know  so  well,  Mr.  Chairman,  is 
virtually  identical  to  that  which  was  used  to  bring  reform  to  the 
Post  Office.  I  believe  that  the  proposed  changes,  however  well-in- 
tended— and  they  are,  Mr.  Chairman — but  the  changes  that  are 
suggested  would  gut  an  important  and  progressive  law  and  would 
be  a  very  unfortunate  step  backward  toward  the  abuses  of  the  past, 
which  I  know  none  of  us  want  to  live  through  again. 

I  know  that  everyone  on  this  Committee  and  every  elected  offi- 
cial I  have  met  believes  in  and  supports  the  merit  system,  and  that 
is  why  I  speak  as  candidly  as  I  do,  Mr.  Chairman. 

I  thank  you. 

Chairman  Stevens.  Thank  you  very  much.  I  am  afraid  your 
statement  also  does  what  my  colleagues  did  and  just  addresses  the 
Member  of  Congress.  The  language  appears  to  apply  to  any  person. 
Also,  Mr.  King,  respectfully,  you  are  talking  about  your  agency, 
and  you  are  in  the  pinnacle  of  the  civil  service  application  and  the 
complaints  are  coming  from  HUD,  from  VA,  from  the  individual 
agencies  who  are  just  returning  any  inquiry  from  Members  of  Con- 
gress. 

I  have  got  to  tell  you  I  seriously  doubt  that  with  regard  to  the 
people  that  the  individual  wants  to  listen  to,  a  person  having  the 
power  to  make  a  decision  on  a  personnel  action  under  this  can  lis- 
ten to  the  persons  he  or  she  wants  to  listen  to,  but  they  can  refuse 
to  take  any  correspondence  at  all  from  those  they  don't  want  to  lis- 
ten to.  By  that,  I  mean  if  you  look  at  the  statute  very  carefully, 
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it  says  any  recommendation  or  statement,  oral  or  written,  with  re- 
spect to  a  personnel  action  made  by  any  individual  or  organization. 

Now,  I  am  confident,  Mr.  King,  that  is  not  right.  I  am  sure  that 
a  person  in  the  same  organization  who  says,  I  believe  this  person 
ought  to  be  given  a  promotion,  is  being  listened  to.  I  believe  that 
a  person  from  another  part  of  Government  is  being  listened  to.  I 
don't  want  to  get  into  it,  but  I  believe  people  in  the  White  House 
are  listened  to  in  terms  of  personnel  actions  within  the  executive 
branch.  Yet,  the  people  who  are  being  singled  out  in  terms  of  re- 
turning letters  are,  in  fact,  Members  of  Congress.  That  is  what  we 
are  hearing  from  our  colleagues  here.  They  are  getting  letters  back. 
When  persons  contact  them  and  they  ask  for  help  and  the  Senator 
or  Congressman  writes,  they  are  being  returned.  Now,  you  may  not 
be  returning  them,  but  agencies  are.  Now,  what  can  we  do  about 
that,  other  than  repeal  this  law? 

Mr.  KING.  What  I  heard  this  morning  from  Senator  Lott  and  the 
letters  that  he  sent,  I  thought  was  absolutely  disgraceful  the  way 
a  Senator  was  treated  by  one  of  our  executive  agencies.  I  was 
ashamed  of  what  I  heard.  That  is  terrible  and  that  is  not  in  this 
law. 

It  was  handled  in  the  clumsiest  possible  and  non-professional 
fashion. 

Chairman  Stevens.  I  am  sure  that  governors  are  getting  letters 
back.  I  am  sure  that  city  officials  are  getting  letters  back.  This  ap- 
plies to  anyone  in  a  city,  county,  political  subdivision,  Member  of 
Congress,  congressional  employee,  political  party,  any  individual  or 
organization.  I  think  that  is  in  violation  of  the  First  Amendment. 
We  have  got  a  right  to  tell  bureaucrats  who  are  going  to  make  deci- 
sions that  we  think  they  ought  to  listen  to  us.  Now,  what  is  wrong 
with  that? 

Mr.  King.  There  is  not  a  thing  wrong  if  we  do  it 

Chairman  Stevens.  But  this  says  you  send  it  back.  If  I  have  got 
a  right  to  make  a  personnel  decision,  I  can  reject  any  person's  com- 
ment. 

Mr.  King.  No,  not  if  used  as  a  reference.  Any  elected  official  can 
send  in  within  the  context  of  what  is  appropriate.  Senator,  to  sug- 
gest that  all  people  are  equal  when  they  send  a  letter  or  express 
an  opinion  we  know  is  not  fair. 

Chairman  Stevens.  Well,  you  are  saying,  Mr.  King,  that  we 
could  game  this  and  those  of  us  within  the  Beltway  could  know 
how  to  make  a  statement  with  regard  to  character  and  residence 
that,  in  effect,  would  put  our  names  on  file,  but  where  John  Q.  Citi- 
zen would  not  know  how  to  do  that.  I  don't  want  to  be  disrespect- 
ful. I  read  that  into  what  you  said:  if  you  know  how  to  do  it,  you 
can  send  a  letter  as  a  Member  of  Congress  concerning  character  or 
residence  of  the  employee  and  it  would  be  right  there  in  the  file 
and  they  would  have  to  take  into  account,  right?  They  couldn't  re- 
ject it? 

Mr.  King.  No,  sir.  That  is  perfectly  legal  because  you  would  ex- 
press  

Chairman  Stevens.  That  is  what  I  am  saying,  but  someone  who 
writes  in  and  says  they  know  all  about  the  person's  job  capabilities 
and  past  actions — those  are  not  going  to  be  considered  if  they  are 
not  within  that  exception  of  character  and  residence. 
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Mr.  King.  If  they  are  not  used  as  a  reference.  I  am  suggesting, 
Senator,  the  difficulty  here 

Chairman  Stevens.  You  are  misunderstanding  me  now.  I  don't 
care  whether  it  is  a  reference  or  not.  If  the  President  of  the  United 
States  writes  to  me  and  talks  to  me  about  the  character  and  resi- 
dence of  somebody,  I  know  that  the  President  of  the  United  States 
is  interested  in  this  guy,  don't  I?  There  is  a  gamesmanship  excep- 
tion in  this  Act  as  far  as  I  am  concerned. 

Mr.  King.  There  is  the  question  of  the  appearance  and  the  actual 
fairness  of  people  being  concerned  under  the  career  merit  system. 
There  are  a  number  of  non-career  positions  where  elected  officials 
play  a  very  vigorous,  active  role  in  making  the  determination  as  to 
those  several  thousand  appointments  each  year.  Senator,  that  is 
done,  as  you  know,  in  an  open  and  very  political  manner.  This  is 
a  very  different  situation  from  our  career  employees. 

On  the  other  hand,  understanding  the  relationship  between  all 
of  the  parties  and  what  can  be  done  to  maintain  that  fairness  fac- 
tor, someone  that  you  either  know  or  have  worked  with  would  cer- 
tainly— I  would  certainly  take  enormous  pride  in  having  a  United 
States  Senator — to  use  them  as  a  reference  who  could  speak  not 
only  to  my  character,  but  to  my  capacity  and  abilities  to  do  work. 

Chairman  Stevens.  But  I  can't  say  that. 

Mr.  King.  It  does.  It  says  as  a  reference;  you  are  part  of  that  ref- 
erence. They  can  use  a  performance  review. 

Chairman  STEVENS.  No;  solely  to  the  character  and  residence  of 
the  employee. 

Mr.  King.  That  is  the  letter  that  comes  in  that  says,  Senator,  I 
am  applying  for  such-and-such  a  job;  I  would  like  you  to  express 
your  interest  in  my  being  hired  to  a  career  position.  And  you  can 
send  the  kind  of  letter  that  is  responsive  to  your  constituent,  and 
yet  you  understand  that  it  will  go  into  the  file,  but  it  cannot  be 
weighed  in  a  merit  system  unless  you  are  used  directly  as  a  work- 
ing reference.  That  creates  fairness.  Otherwise,  we  should  tell  the 
6.5  million  contacts  we  make  each  year,  go  to  your  Member  of  Con- 
gress because  that  is  the  only  way  you  are  going  to  be  considered. 

Chairman  Stevens.  Well,  again,  respectfully,  you  are  saying, 
subjectively,  the  person  who  gets  such  a  letter  can  use  it  to  the  ex- 
tent they  want  to,  but  they  can  also  reject  it  to  the  extent  they 
want  to.  That  puts  more  politics  into  OPM  than  not.  You  are  sup- 
posed to  be  immune  to  the  fact  that  I  am  a  Republican  and  he  is 
a  Democrat. 

Mr.  KING.  Well,  no,  there  is  no  difference  in  treatment  as  far  as 
I  am  concerned  when  we  receive  it  because  you  can  imagine  what 
the  volume  of  congressional  inquiries — I  am  talking  in  excess  of 
200,000  in  the  last  2  years.  We  average  well  over  100,000  congres- 
sional inquiries  a  year. 

Chairman  Stevens.  I  have  been  here  25  years  and  I  served  8 
years  in  the  Eisenhower  administration.  I  have  got  to  tell  you  I 
never  heard  a  problem  about  this  basic  concept  until  1993.  Now, 
I  don't  know  where  you  got  it,  frankly,  Mr.  King,  but  it  wasn't 
based  upon  the  kind  of  experience  I  had  in  the  executive  branch, 
and  I  was  in  a  position  to  review  people's  applications  for  pro- 
motion or  for  employment  as  Solicitor  of  the  Interior  Department. 
I  was  in  that  same  position  as  U.S.  attorney  and  I  have  been  in 
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that  same  position  for  25  years  before  1993  and  I  never  had  any 
complaint  from  anybody  about  the  letters  we  wrote  in  reference  to 
past  employees  that  I  knew  in  the  Senate  or  knew  from  home. 

If  there  is  some  abuse  out  there,  I  think  you  ought  to  tell  us 
what  was  the  abuse.  Sure,  you  got  200,000  letters.  I  get  10,000  let- 
ters a  week.  You  know,  when  you  look  at  it  as  Chairman  of  this 
Committee,  you  ought  to  see  the  mail  that  comes  in  here  some- 
times. To  me,  the  problem  that  you  are  saying  is  we  ought  to  use 
this  to  prevent  mail  from  coming  to  OPM. 

Mr.  King.  No,  sir. 

Chairman  Stevens.  What  is  wrong  with  you  getting  200,000  let- 
ters? 

Mr.  King.  No,  sir.  I  am  saying  that  the  problems  discussed  are 
so  rare  that  they  aren't  a  reality.  We  deal  with  congressional  mail 
that  is  appropriately  written  that  fully  meets  the  criteria  that  have 
been  set,  and  it  is  a  high  standard. 

Chairman  Stevens.  What  letters  are  you  talking  about  with 
200,000  letters? 

Mr.  King.  We  get  inquiries — I  expressed  a  wide  range,  from  re- 
tirement to  jobs  being  lost  to 

Chairman  Stevens.  Congressional  letters? 

Mr.  King.  They  are  all  congressional  inquiries.  We  have  an  of- 
fice  

Chairman  Stevens.  And  how  many  would  you  reject  under  this 
statute? 

Mr.  KING.  Of  the  200,000,  I  think  we  had  less  than  20.  In  all  of 
them,  there  was  no  intention  to  violate  the  law — they  were  just  not 
written  correctly.  When  we  went  back,  invariably,  it  was  new  staff 
and  when  we  sat  and  talked  to  the  individuals,  the  staff  members, 
and  said  you  can  legally  write  and  express  your  concerns  this 
way — if  you  use  this  format,  it  meets  the  law,  and  that  is  really 
what  we  are  asking. 

Chairman  Stevens.  How  many  letters  do  you  get  from  non-mem- 
bers of  Congress? 

Mr.  King.  Pardon  me? 

Chairman  Stevens.  You  got  200,000  letters  from  Members  of 
Congress  over  the  2  years.  How  many  did  you  get  from  non-mem- 
bers of  Congress? 

Mr.  King.  We  handle  all  of  the  mail  as  it  comes  in.  We  get  many 
thousands.  A  lot  of  the  inquiries  are  counted  because  they  are  elec- 
tronically made  on  jobs,  inquiries  on  jobs.  We  are  over  the  6  million 
mark. 

Chairman  Stevens.  Well,  I  am  trying  to  determine  why  we  have 
got  such  a  broad  statute  if  the  goal  really  is  to  send  back  or  to  re- 
strain Members  of  Congress. 

Mr.  King.  The  idea,  Mr.  Chairman,  was  with  the  Federal  em- 
ployees interacting  more  closely  than  ever  with  elected  officials  in 
the  process  of  election  politics,  there  would  be  requests  made  that 
were  unprecedented.  When  you  asked  the  question,  I  cited  the  Post 
Office  during  the  long  period  of  time  when  the  Post  Office,  as  you 
know,  was  a  total  political  operation,  and  the  reason 

Chairman  Stevens.  I  helped  do  away  with  that 

Mr.  King.  And  that  is  to  your  credit,  sir. 
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Chairman  STEVENS  [continuing] .  When  we  reformed  that.  That  is 
more  than  20  years  ago. 

Mr.  King.  Yes,  sir. 

Chairman  Stevens.  I  don't  know  why  we  should  have  the  Post 
Office  thrown  up  at  us  now  in  connection  with  this.  Let  me  read 
you  this  Section  3303  before  your  suggestion.  "An  individual  con- 
cerned in  examining  an  applicant  for  or  appointing  him  in  the  com- 
petitive service  may  not  receive  or  consider  a  recommendation  of 
the  applicant  by  a  Senator  or  Representative,  except  as  to  char- 
acter or  residence  of  the  applicant."  That  was  the  law  prior  to  1993. 

Mr.  King.  Right. 

Chairman  Stevens.  Now,  we  got  in  place  of  it  this  long,  2-page 
law  that  covers  any  Member  of  Congress;  congressional  employee; 
elected  official  of  any  State,  city,  county,  or  other  political  subdivi- 
sion; any  political  party;  or  other  individual  or  organization.  Now, 
did  you  have  experience  before  this  law  with  other  than  congres- 
sional mail  that  disturbed  you  as  the  Director  of  OPM  in  1993? 

Mr.  King.  What  we  saw  was  we  were  going  to  be  expanding  the 
area  where  Federal  employees  would  be  interacting  at  govern- 
mental levels  where  they  had  been  barred  in  the  past,  and  we 
knew,  and  I  know  from  personal  experience  that  when  that  hap- 
pens, you  are  going  to  receive  at  every  one  of  these  levels  inquir- 
ies— because  it  is  natural,  inquiries  that  are  going  to  touch  on  the 
career  system  in  our  Government.  This  was  to  avoid  what  we  saw, 
as  I  said,  and  I  think  you  raised  it  well. 

By  the  way,  Senator,  you  know  and  it  is  truly  to  your  credit  on 
the  postal  reforms — and  it  was  interesting  to  note,  again,  that  the 
language  we  are  talking  about  was  part  of  that  postal  reform  be- 
cause I  think  it  was  understood  then  that  the  only  way  you  could 
prevent  going  back  to  the  way  it  was  was  to  build  in  the  safeguards 
that  are  now  reflected  in  this.  This  is  virtually  identical  language. 

Chairman  Stevens.  We  did  not  say  you  could  not  write  and  any 
individual  could  not  write,  and  I  have  got  to  believe  this  is  violated 
every  day  more  than  is  observed  with  regard  to  a  Member  of  Con- 
gress because  if  you  read  it;  it  says  no  one,  no  one,  can  write  a  let- 
ter that  would  be  considered  by  any  person  taking  a  personnel  ac- 
tion, other  than  as  to  character  and  residence.  That  is  all  anyone 
in  the  country  could  write  about. 

Mr.  King.  Mr.  Chairman,  a  vast  majority  of  the  folks  we  are 
talking  about  are  presently  employed.  They  know  that  if  they  go 
out  and  try  and  solicit  one  of  these,  it  ain't  going  to  work,  Senator. 
So  they  don't  view  getting  involved  on  the  political  side  as  trying 
to  manipulate  the  career  situation  for  their  own  benefit.  If  they  are 
going  to  act  in  that  way,  they  are  going  to  act  in  that  way.  I  think 
the  original  thought  was  that  this  would  be  for  a  democratic  sys- 
tem in  a  free  society;  that  we  weren't  going  to  have  it  tainted. 

This  was  what  it  was  to  do  and  it  wasn't  at  any  time  to  restrict 
the  legitimate  constituent  concerns  that  every  elected  official 
should  have,  and  we  want  to  work  with 

Chairman  Stevens.  The  law  before  1993  prohibited  a  Senator  or 
Representative  only  from  making  any  recommendation  other  than 
to  character  or  residence.  We  repealed  that  and  put  in  its  place  a 
very  broad  statute,  and  the  complaint  is  that  it  violates  the  First 
Amendment  right  in  the  first  place  for  a  person  to  ask  for  such  a 
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letter.  The  old  law  prohibited  the  person  making  the  decision  from 
receiving  or  considering  a  recommendation  from  a  Senator  or  Rep- 
resentative. This  one  prohibits  any  individual  from  making  such  a 
recommendation.  I  think  that  is  a  violation  of  the  First  Amend- 
ment. 

I  am  going  to  yield  to  my  friend  here.  We  are  going  to  have  a 
vote  in  20  minutes,  but  Congressman  Shays  has  been  working  on 
this  and  he  has  a  series  of  questions.  I  want  to  read  them  in  here 
and  ask  you  if  you  will  examine  this  because  he  has  been  working 
on  another  aspect  of  it,  as  you  will  see. 

He  says,  "The  law  at  5  U.S.C.  3302  (c)  expressly  prohibits  a 
Member  of  Congress  or  a  congressional  employee  from  making  or 
transmitting  to  any  officer  or  employee  of  any  agency  any  rec- 
ommendation or  statement,  oral  or  written,  with  respect  to  any 
'employee'  or  'applicant'  who  requests  or  is  under  consideration  for 
any  'personnel  action'  in  such  agency.  However,  this  provision  has 
been  interpreted  to  apply  to  Member  nominations  to  advisory  com- 
mittees." 

He  asks  you  these  questions.  "Does  this  Hatch  Act  provision  re- 
garding referrals  or  recommendations  by  Members  of  Congress 
apply  to  nominations  of  persons  to  an  advisory  committee  of  an 
agency  created  by  the  agency  or  only  to  statutorily-created  federal 
advisory  committees?" 

A  second  question:  "Would  the  Hatch  Act  provision  apply  only  in 
the  situation  where  the  person  being  recommended,  once  in  the  po- 
sition, will  be  considered  a  'special  government  employee'  under  the 
Federal  Advisory  Committee  Act?" 

"Would  applicability  of  the  Hatch  Act  provision  depend  on  wheth- 
er the  person  being  nominated  to  a  federal  advisory  committee  will 
be  reimbursed  on  a  per  diem  basis  for  travel  and  expenses  incurred 
while  providing  services  to  the  advisory  committee?" 

"Would  coverage  of  the  person  nominated  to  a  federal  advisory 
committee  be  certain  or  made  more  likely  if  the  nominee  were  to 
receive  both  per  diem  reimbursements  as  well  as  a  small  stipend 
for  time  served  on  the  federal  advisory  committee?" 

"Would  the  Hatch  Act  provision  apply  to  a  person  nominated  by 
a  Member  of  Congress  to  a  federal  advisory  committee  if  the  Mem- 
ber or  his  or  her  congressional  staff  had  been  invited  by  agency 
staff  to  submit  the  nomination?" 

"If  the  facts  indicated  in  the  above  question  were  true,  and  the 
agency  documents  indicated  (a)  that  anyone  could  nominate  can- 
didates to  sit  on  the  federal  advisory  committee  and  (b)  that  can- 
didates would  self-nominate,  would  the  Hatch  Act  provision  barring 
recommendations  by  Members  of  Congress  apply?" 

We  have  had  some  problem  with  advisory  committee  rec- 
ommendations, too,  and  I  think  that  it  would  be  very  important  if 
you  would  give  us  that  information.  I  don't  think  this  was  intended 
to  apply  to  advisory  committees.  It  was  meant  to  apply  to  person- 
nel actions  with  regard  to  employees,  but  I  would  like  to  have  your 
responses. 

Mr.  King.  Thank  you,  Mr.  Chairman,  and  we  will  respond  to 
those. 

Chairman  Stevens.  I  also  have  some  other  questions  I  would 
like  to  just  submit  for  the  record  pertaining  to  a  Supreme  Court 
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decision  in  Eastern  Railroad  President's  Conference  v.  Noerr  Motor 
Freight,  Inc.  with  regard  to  the  statements  made  there.  The  state- 
ment was  that  the  activity  of  the  people  to  make  their  wishes 
known  to  their  representatives — that  is,  solicitation  of  Government 
action — involves  the  right  of  petition,  which  is  one  of  the  freedoms 
protected  by  the  Bill  of  Rights.  I  would  like  to  have  your  people  tell 
us  how  you  get  around  Supreme  Court  decisions  in  justifying  this 
statute. 

Chairman  Stevens.  I  was  one  of  the  real  proponents  of  the 
amendments  to  the  Hatch  Act  to  allow  Federal  employees  to  have 
more  political  involvement.  I  think  now  we  went  too  far  in  this 
statute. 

Senator  Glenn? 

Senator  Glenn.  Thank  you,  Mr.  Chairman.  We  had  some  25 
years'  experience  with  these  basic  same  regulations  under  the  Post- 
al Service.  But,  it  appears  there  is  a  difference  here  in  that  I  think 
the  postal  people,  must  have  used  a  lot  more  judgment  in  what 
they  sent  back  and  where  they  just  returned  things  to  Congress. 

Now,  it  would  appear  that  everyone  is  sort  of  doing  their  own 
thing,  and  the  examples  that  Senator  Lott  uses  obviously,  I  think, 
were  ones  that  we  never  intended  in  this.  It  was  never  intended 
and  those  things  should  be  corrected. 

Mr.  King.  Absolutely. 

Senator  GLENN.  Now,  this  brings  me  back  to  a  very  basic  ques- 
tion. Where  are  the  regulations  pursuant  to  this  law  so  that  every- 
body knows  exactly  which  page  in  the  hymn  book  we  are  singing 
from  and  can  do  it  all  together?  As  I  understand  it,  the  regs  are 
not  out  yet  and  this  is  3  years  after  the  bill  passed.  Where  are  the 
regs? 

Mr.  King.  On  the  first  item,  what  we  did  was  to  provide  the 
heads  of  departments  with  the  guidelines  in  working  on  this  Hatch 
Act  area  and  the  prohibitions.  What  we  did,  as  you  know,  was  try 
to  give  maximum  flexibility  to  the  agencies  to  work  directly  with 
the  Members  of  Congress  because  each  of  them  has  a  congressional 
office  and  a  liaison,  and  they  would  do  that  appropriately.  What  I 
have  heard  here  today,  Senator,  is  that  they  haven't 

Senator  Glenn.  But  that  was  until  the  regs  came  out,  I  presume. 
Otherwise,  we  can  say  we  want  maximum  flexibility  and  that  can 
be  another  word  for  chaos,  too. 

Mr.  King.  Not  really.  As  I  said,  what  we  are  hearing  here  are 
extraordinary  exceptions,  and  what  I  heard  here  this  morning — and 
I  would  love  to  get  the  information  and  follow  through  because  we 
would  like  to  move  right  in  and  work  with  those  agencies  because 
they  are  not  managing  the  legitimate  kinds  of  correspondence  that 
that  agency  is  receiving  in  a  responsive  fashion,  and  certainly  not 
consistent  with  what  has  been  laid  out  in  our  guidelines. 

First  of  all,  the  set  of  interim  regulations,  as  you  know,  is  for  po- 
litical activities.  On  the  broader  question  you  asked,  the  draft  ver- 
sion of  the  broader  regulations  is  circulating  internally  right  now. 
We  have  sent  them  out  for  comment.  We  got  back  a  number  of 
questions.  I  think  the  Chairman  had  touched  on  some,  but  some- 
thing that  would  be  even  simpler  than  some  of  the  subjects  you 
were  touching  on — for  example,  is  wearing  a  partisan  button  at 
work  or  having  a  bumper  sticker  on  a  car  that  occasionally  is  used 
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for  governmental  business — where  does  that  stand  in  relation  to 
your  First  Amendment  rights  as  an  individual  under  this  particu- 
lar prohibition? 

I  am  merely  taking  something  that  is  very  simple.  We  are  not 
into  anything  sophisticated  here.  The  numbers  of  different  opinions 
we  are  filtering  through — we  have  interim  regulations  out.  Let  me 
first  tell  you  there  is  no  mystery  to  anyone  in  the  business  as  to 
how  to  operate,  and  that  is  on  the  regulations  we  have.  On  the  sec- 
ond issue  of  the  formal  regulations  being  out,  we  are  going  to  have 
them  out,  but  we  have  meticulously  gone  over  every  one  of  the  pub- 
lic comments. 

Senator  Glenn.  Let  me  ask  a  question.  Do  you  have  to  wait  until 
all  the  Hatch  Act  regs  are  completed  before  you  can  deal  with  this 
particular  problem? 

Mr.  King.  No.  We  have  guidelines 

Senator  Glenn.  You  can  put  out  regs  separately. 

Mr.  King.  We  have  interim  regs  out,  but  they  are  interim;  there 
hasn't  been  a  final.  What  we  are  saying  is  there  is  no  mystery. 
There  is  nobody  out  there  groping  around  saying,  gee,  I  don't  know 
what  I  can  do  and  can't  do  on  certain  kinds  of  things.  It  is  out 
there  and  the  guidelines  are  there. 

The  specific  issues  that  came  up  here — as  I  said,  I  was  simply 
appalled  at  what  I  heard.  I  was  appalled.  I  think  what  I  heard  was 
just  awful  and  that  shouldn't  happen,  period. 

Senator  Glenn.  Let  me  ask  this.  If  a  person  applies  for  a  job  in 
civil  service,  they  can  list  a  number  of  references. 

Mr.  King.  Yes,  sir. 

Senator  Glenn.  They  can  list  one  of  us  or  any  Member  of  Con- 
gress as  a  reference. 

Mr.  King.  That  is  correct. 

Senator  Glenn.  But  we  could  not  voluntarily  send — I  understand 
the  recommendation  part.  You  made  a  statement  a  little  while  ago 
that  I  am  not  sure  I  heard  right.  You  said  there  could  be  a  request 
by  the  individual.  Did  I  hear  that  right?  In  other  words,  if  an  indi- 
vidual applies  and  lists  as  a  reference  and  that  individual  makes 
a  request  of  me  to  write  something,  I  can't  do  that  on  the  request 
of  the  individual.  It  has  to  be  a  request  of  the  agency? 

Mr.  King.  That  is  correct. 

Senator  Glenn.  OK.  I  heard  that  wrong,  then.  The  same  thing 
applies,  then,  to  every  individual,  to  any  individual  across  the 
country,  right,  any  citizen? 

Mr.  King.  People  do  write  in.  Yes,  that  is  totally  ignored  if  some- 
one writes  in  that  wasn't  on  the  list.  On  the  other  hand,  that  indi- 
vidual could  ask  you — the  suggestion  was  made  by  Senator  Simon, 
I  believe,  that  I  am  leaving  his  staff.  As  I  said,  if  he  changed  the 
term  of  art  as  to  the  letter  and  gave  me  a  performance  review,  I 
can  include  that  with  all  of  my  papers  on  submission  and  not  even 
list  him  as  a  reference  and  have  that  particular  performance  re- 
view, and  that  would  fit  into  the  total  personnel  file  and  be  evalu- 
ated. That  is  a  legitimate  document. 

Chairman  Stevens.  How  do  you  get  by  the  fact  that  it  is  not 
character  or  residence? 
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Mr.  King.  Because  it  is  a  performance  review,  Senator,  and  that 
is  a  valid  document.  The  person  worked  with  you.  You  can  speak 
to  that  and  they  carry  that  document  as  a  performance  document. 

Chairman  Stevens.  Not  under  that  statute,  you  can't. 

Mr.  King.  We  have  accepted  them,  sir.  That  is  part  of  it. 

Senator  Glenn.  When  will  these  regs  be  out  now?  When  do  we 
anticipate  that  the  regs  that  refer  to  this  will  be  completed? 

Mr.  King.  I  would  have  to  turn  to  my  General  Counsel  and  ask 
the  General  Counsel  for  anything  close  to  a  date  certain.  Would 
that  be  appropriate? 

Senator  Glenn.  Yes,  sure.  The  general  counsel  used  to  work 
around  this  area. 

Ms.  Lewis.  Mr.  Chairman  and  Senator  Glenn 

Senator  Glenn.  Welcome. 

Mr.  King.  Your  name? 

Ms.  Lewis.  I  am  Lorraine  Lewis. 

Senator  Glenn.  Yes. 

Ms.  Lewis.  The  situation  we  have  now  is  that  OPM  published 
final  regulations  concerning  the  notice  requirement  that  agencies, 
applicants  and  employees  be  put  on  notice  of  this  new,  expanded 
Section  3303.  Those  regulations  were  final  in  December  of  1994. 

In  June  of  1994,  OPM  issued  guidance  to  the  agencies,  sent  guid- 
ance up  to  the  Hill,  wrote  to  the  National  Governors  Association 
and  other  organizations  covered  by  this  law  to  advise  them  of  the 
new  provision.  Beyond  the  guidance,  there  has  not  been  a  regu- 
latory effort  undertaken  on  this  Section  3303.  Rather,  OPM  has 
been  working  with  the  individual  agencies  who  have  contacted  us 
or  the  Hill  offices. 

Senator  GLENN.  I  know,  but  it  seems  to  me  that  is  where  a  lot 
of  the  problem  is  here.  We  are  not  all  playing  from  the  same  book 
here.  Trent  gets  letters  back  from  somebody,  and  Paul  does,  and 
Ted,  and  we  all  get  different  responses  from  different  agencies.  We 
need  something  that  puts  out  the  final  regs  here  so  we  are  all 

Mr.  King.  What  we  did  was  to  give  them  the  guidelines  in  order 
to  be  responsive,  and  in  the  cases  mentioned  where  they  weren't 
responsive,  we  would  like  to  move  directly  to  the  agency  because 
it  is  not  widespread.  What  we  are  talking  about  is  a  series  of  epi- 
sodic situations.  We  deal  with  thousands  and  thousands  of  letters 
and  we  haven't  had  the  problem.  What  we  heard  here  are  very  le- 
gitimate concerns  expressed.  Do  we  have  to  change  the  law  to  get 
someone  to  straighten  out  and  fly  right? 

Senator  Glenn.  But  those  concerns,  it  seems  to  me,  Jim,  are  be- 
cause somebody  is  saying,  well,  I  am  going  to  protect  my  tail  feath- 
ers; I  am  not  going  to  take  any  chances;  I  am  going  to  send  that 
back  and  it  is  going  to  be  stamped  "violation"  and  I  am  going  to 
have  nothing  to  do  with  it.  That  is  the  best  way  for  them  to  act 

Mr.  King.  They  are  gaming  it,  Senator. 

Senator  Glenn  [continuing].  Unless  they  know  that  they  can  ex- 
ercise some  judgment  in  this  area,  as  the  Postal  Service  used  to  do. 

Mr.  King.  Let  us  assume  that  the  person  who  is  doing  that  is 
sincere.  If  they  are,  they  lack  judgment,  sir,  and  someone  didn't 
check  his  references  to  put  him  in  that  job. 

Senator  Glenn.  Well,  yes,  but  I  would  think  that  is  exactly  what 
is  happening.  We  never  had  any  problem  with  this  under  the  postal 
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experience  for  some  25  years  and  it  was  basically  the  same  thing, 
right? 

Mr.  King.  I  can't  speak 

Senator  Glenn.  So  we  used  that  as  a  model  and  sort  of  put  it 
into  this  and  it  was  going  to  cover  everything  now  for  everybody, 
not  just  civil  service.  Yet,  all  at  once  here,  everybody  is  interpreting 
this  a  different  way,  apparently,  and  some  people  are  sending  back 
things  they  shouldn't. 

Mr.  King.  Senator,  we  are  talking  literally  a  handful.  Hundreds 
of  thousands  of  letters  have  been  accepted  and  have  been  proc- 
essed. There  seems  to  be  a  few  people  and  it  seems  to  be  identifi- 
able personalities  that  we  really  have  to  work  with  to  make  sure 
they  are  doing  their  job  correctly.  They  are  not  doing  their  job.  Any 
agency  that  responded  the  way  they  did  to  Senator  Lott,  shame  on 
them. 

Senator  Glenn.  Well,  it  may  be  shame  on  them  because  they  are 
protecting  themselves  more  because  they  haven't  got  a  regulation 
that  tells  them  how  they  are  supposed  to  respond. 

Mr.  King.  That  isn't  protection,  Senator.  I  think  you  have  a  gen- 
erosity of  spirit  I  may  lack  at  this  moment,  Senator,  but  that  kind 
of  conduct,  I  think,  is  inappropriate  in  working  in  Government.  I 
think  that  is  a  high-handed  kind  of  treatment  toward  elected  offi- 
cials that  I  think  is  unconscionable. 

Senator  Glenn.  Well,  maybe  so,  but  it  is  happening.  That  is  the 
point,  and  we  need  direction  out  here  on  that. 

Mr.  King.  We  can  correct  it.  I  wish  folks  told  us.  If  we  knew,  we 
would  be  out  there,  seriously.  I  know  in  a  few  instances,  we  have 
been  alerted  by  congressional  offices  that  there  are  certain  of  these 
things  that  happen.  We  intervened  and  we  corrected  it,  and  we  did 
it  within  the  framework  of  the  law.  As  I  think  Senator  Lott  so  ca- 
pably said,  we  don't  have  to  throw  out  the  baby  with  the  bath 
water.  On  the  other  hand,  I  don't  want  us  to  all  drink  the  bath 
water  downstream. 

Senator  Glenn.  Well,  I  don't  want  to  see  us  slide  back  in  civil 
service  protections  and  slide  back  into  a  spoils  system,  whether  in- 
crementally by  tiny  little  bits  over  a  period  of  years  or  whatever. 
I  don't  want  to  see  us  do  that.  On  the  other  hand,  I  don't  want  us 
to  be  ridiculous  in  how  much  we  restrict  communications  either.  So 
I  don't  know.  Maybe  this  is  an  area  that  we  need  to  take  another 
look  at,  and  I  am  sure  the  Committee  will  do  that  and  we  would 
appreciate  any  follow-up.  I  may  have  some  more  questions  to  send 
over  to  you  and  I  would  appreciate  your  response  to  them  because 
it  is  an  area  we  would  like  to  get  straightened  out. 

Mr.  King.  Thank  you,  Senator. 

Senator  Glenn.  Obviously,  there  is  concern  about  it. 

Chairman  Stevens.  Thank  you,  Mr.  King.  What  has  bothered  me 
a  little  bit  about  this  is  a  literal  reading  of  this  provision  would 
mean  that  if  someone  listed  me  as  a  reference  and  I  discovered  it, 
I  could  not  say,  wait  a  minute,  their  performance  is  bad,  I  don't 
like  what  that  guy  did  here,  I  refused  to  give  him  a  recommenda- 
tion when  he  left  me.  I  mean,  this  is  a  device,  the  way  it  is  written 
here,  that  could  work  both  ways. 

But  let  me  also  say  this  to  you.  The  postal  reorganization  bill 
was  the  first  process  in  cutting  the  Post  Office  Department  off  from 
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Government,  and  we  tried  to  build  a  protective  wall  between  the 
Postal  Service  and  political  parties  or  the  Congress  or  even  other 
portions  of  the  Government.  This  was  to  be  almost  a  semi-private 
operation  and  we  said  we  want  this  to  be  run  entirely  as  any  other 
organization  would  be  run  out  in  the  private  sector  and  to  take 
away  the  concept  of  political  interference,  congressional  inter- 
ference, any  kind  of  official  interference  with  the  judgments  of  the 
postal  managers. 

You  remember  before  that  time,  Members  of  Congress  literally 
nominated  the  postmasters.  Every  position  in  the  Post  Office  De- 
partment was  political.  The  reason  they  had  so  many  letters  in  the 
Post  Office  Department  was  that  was  the  way  things  were  run.  You 
remember  Jim  Farley  and  so  do  I,  you  know,  and  that  was  really 
a  political  entity.  Now,  we  created  a  new  entity  and  so  we  put  it 
in  a  cocoon  and  said  you  can't  touch  this  thing,  and  it  has  worked 
pretty  well,  I  will  tell  you. 

Mr.  King.  You  bet  it  has. 

Chairman  Stevens.  But  this  is  not  the  same  thing  because,  by 
definition,  all  of  the  people  we  are  talking  about  here  are  still  con- 
nected with  Government,  and  I  really  don't  understand  the  ref- 
erence to  the  State  and  local  agencies  not  being  able  to  make  unso- 
licited comments  about  people  who  are  seeking  Federal  employ- 
ment. 

I  do  think  that  we  ought  to  rethink  this,  and  I  think  Senator 
Simon  is  absolutely  right.  The  mood  of  the  Senate  is  this  is  going 
to  pass  any  time  Senator  Simon  wants  to  raise  it  again,  and  I 
would  suggest  to  you  that  if  there  is  something  left  in  here  that 
is  essential  to  Federal  employees,  you  and  your  general  counsel 
send  us  a  bare-bones  protection  statute  that  we  can  use  in  place 
of  this  and  offer  it  as  a  substitute  to  Senator  Simon's  amendment. 

I  am  correct;  I  was  on  the  conference  committee  and  I  said  we 
would  hold  this  hearing.  We  took  it  out  of  the  bill  because  we  just 
thought  it  ought  to  get  some  more  consideration  and  it  should  not 
be  removed  by  action  in  a  bill  like  that.  That  was  an  appropriations 
bill,  I  believe. 

Senator  Glenn.  I  don't  know  what  it  was. 

Chairman  Stevens.  It  was  legislative  branch  appropriations,  yes. 
So  I  want  to  be  fair  to  you  and  give  you  a  chance  to  give  us  some- 
thing that  would  take  care  of  the  circumstances  that  you  want  to 
prevent.  I  do  not  think  we  ought  to  go  back  to  having  personnel 
actions  be  based  on  political  considerations.  So  we  would  like  to 
work  with  you,  despite  my  comments  that  you  might  say  were  an- 
tagonistic. 

I  am  antagonistic  because  I  think  the  right  of  the  person  making 
the  judgment  on  the  personnel  action  here  is  supreme.  It  really  is 
above  the  Constitution.  They  don't  have  to  receive  a  letter  that  I 
might  write  or  the  governor  might  write  or  the  mayor  of  the  city 
where  the  person  lives  might  write  or  the  past  employer  might 
write.  They  do  not  have  to  consider  anything  other  than  what  they 
want  to  put  in  the  file.  I  think  that  is  a  bad  precedent,  Mr.  King. 
I  don't  think  those  people  should  have  that  right  to  act  solely  with- 
out regard  to  the  recommendations  that  might  come  to  them  from 
people  who  have  a  past  employer  relationship,  a  past  supervisory 
relationship,  past  knowledge  of  competency. 
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I  can  think  of  a  series  of  types  of  people  that  ought  to  be  listened 
to  in  terms  of  making  personnel  actions,  and  I  would  hope  you 
would  consider  that  and  give  us  something  different  to  offer  when 
and  if  Senator  Simon  raises  this.  We  will  await  your  answers  to 
the  questions. 

Senator  Glenn? 

Senator  GLENN.  Do  you  have  the  same  objection  if  we  took  the 
Lott  proposal?  Lott  basically  says  we  go  back  to  pre- 1993,  which 
just  means  you  don't  send  it  back  marked  as  a  violation,  and  that 
worked  well  for  decades. 

Mr.  King.  Mr.  Chairman,  I  know,  because  I  have  worked  with 
you  for  a  number  of  years,  of  your  fairness  and  your  integrity,  so 
there  is  no  question  here.  I  have  heard  you  loud  and  clear.  I  hear 
you,  Senator.  I  would  like  to  get  back  to  you  so  that  we  can  be  re- 
sponsive to  the  Committee,  as  reflected  in  the  Committee's  voice  on 
this. 

I  felt,  though,  an  obligation  to  state  unequivocally  what  our  posi- 
tion was  and  why,  but  there  is  always  a  willingness  to  go  forward 
and  be  responsive  to  our  elected  officials,  as  we  have  tried  to  do 
even  with  the  present  legislation  so  that  it  would  work. 

Senator  Glenn.  I  think  we  have  got  to  get  the  regs  out.  If  we 
are  going  to  stick  with  what  we  have  got,  the  regs  have  to  be  out 
there  so  everybody  knows  what  is  going  on  and  so  there  can't  be 
interpretations  like  the  people  send  back  stuff  to  Trent  Lott  and 
treating  us  differently,  and  so  on.  I  know  you  have  an  awful  lot  of 
hoops  to  go  through  in  getting  the  rules  and  regs  out,  and  we  have 
tried  to  streamline  that  this  year  and  didn't  get  too  far  so  far  with 
it,  anyway.  We  still  have  a  long  way  to  go  on  reg  reform  around 
here,  so  you  have  to  go  through  a  lot  of  hoops  and  I  understand 
that,  but  I  think  there  is  going  to  be  confusion  back  and  forth  un- 
less we  get  the  regs  out  finally  and  permanently. 

Mr.  KING.  And  I  am  afraid  even  with  regs,  there  could  be  those 
individuals  that  misinterpret  them,  and  if  you  do  run  into  that,  I 
would  ask  the  Committee  if  they  would  let  us  know  and  we  would 
like  to  work  to  make  sure  this  system  works.  Whatever  that  system 
looks  like,  we  want  it  to  work. 

Senator  GLENN.  Do  you  have  some  of  the  final  rules  and  regs  out 
on  this?  The  Chairman  was  just  showing  me  here  an  action  and 
final  rule  on — this  is  an  amendment.  You  don't  have  the  final  rules 
and  regs  out  on  this,  do  you?  This  was  dated  December  27,  1994, 
in  the  Federal  Register.  Was  this  just  your  proposal? 

Ms.  Lewis.  Senator,  the  law  required  OPM  to  issue  regulations 
informing  applicants  and  employees  of  the  new  law.  We  first  did 
proposed  regulations  earlier  in  the  year  and  put  out  final  regula- 
tions in  December  1994  advising  agencies  how  they  could  inform 
applicants  and  employees  of  the  new  law. 

Senator  Glenn.  Well,  aren't  the  final  rules  and  regs  out,  then, 
with  regard  to  this  Section  3303? 

Ms.  Lewis.  Only  with  regard  to  the  issue  of  how  employees  and 
applicants  are  notified  that  there  is  this  provision  now  in  the  law 
strengthening  3303.  Other  than  the  guidance  put  out,  there  are  no 
Federal  regulations  interpreting  3303,  per  se. 

Senator  Glenn.  We  still  need  that  part  of  it,  then? 

Ms.  Lewis.  That  is  currently  in  guidance  form,  right. 
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Senator  Glenn.  OK,  thank  you. 

Chairman  Stevens.  Thank  you  very  much,  Mr.  King. 
Mr.  King.  Thank  you,  Mr.  Chairman,  and  thank  you,  members 
of  the  Committee. 

[Whereupon,  at  11:00  a.m.,  the  Committee  was  adjourned.] 
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WEDNESDAY,  FEBRUARY  7,  1996 

STATEMENT  OF  SENATOR  TRENT  LOTT 

FOR  THE  COMMITTEE  ON  GOVERNMENTAL  AFFAIR 

THE  HONORABLE  TED  STEVENS,  CHAIRMAN 

104TH  CONGRESS 


Mr.  Chairman,  thank  you  very  much  for  giving 
me  the  privilege  and  opportunity  today  to  speak  on 
behalf  of  my  bill,  s.  253,  which  would  allow 
Members  of  Congress  to  again  make  recommendations 
-  and  allow  citizens  to  ask  us  about  --  issues 
regarding  candidates  for  federal  civil  service 
employment  and  federal  personnel  actions.  we  have 
all  been  asked  or  wished  to  comment  on  candidates 
seeking  federal  positions  or  on  other  personnel 

ISSUES. 

My  bill  would  protect  the  basic  right  of 
American  citizens  to  ask  Members  of  Congress  about 
any  subject  whatsoever,  including  a  civil  service 
personnel  action.  the  bill  also  would  protect  the 
basic  right  of  members  to  make  recommendations  to 
government  officials  on  any  subject  whatsoever 

(29) 
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including  personnel  actions.  citizens  and  members 
have  historically  held  these  cherished  rights,  and 
my  bill  would  repeal  this  unnecessary  and 
unconstitutional  prohibition.  our  staff  have 
discussed  this,  and  i  wanted  you  to  know  of  my 
strong  personal  interest. 

The  Hatch  Act  Reform  Bill  passed  during  the 
103rd  Congress,  but  it  included  an  onerous 
amendment  that  keeps  senators  and  representatives 
from  making  suggestions  on  federal  personnel 
actions.  Moreover,  the  new  law  dares  to  prohibit 
American  citizens  from  even  asking  a  Member  of 
Congress  to  make  a  recommendation.  It  hard  to 
believe  that  congress  actually  was  bold  enough  to 
limit  what  Americans  can  even  ask  us  about;  but, 
that  is  exactly  what  we  have  done,  and  it  flies  in 
the  face  of  the  constitutional  guarantees  of 
freedom  of  speech  and  right  to  petition  for  redress 
of  grievances. 
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This  provision  went  into  effect  in  February  1994 
and  has  caused  difficulties  for  many  members  of 
Congress  as  constituents  often  seek  and  even 
sometimes  need  congressional  input  on  federal 
personnel  actions.  prior  to  february  1994,  many 
recommendations  were  rendered  pertaining  to 
federal  employment  issues,  for  which  agencies  could 
give  as  much  or  as  little  weight  as  they  wished, 
now,  a  whole  category  of  letters  or  comment  are 
illegal  regardless  of  specific  content.  such 
limitation  of  subject  matter  for  which  a  member  may 
address  an  agency  creates  dangerous  precedent  for 
the  institution  of  congress  and  infringes  on 
traditional  constitutional  rights. 

Even  Senator  Paul  Douglas,  in  his  much  cited 
treatise  on  congressional  ethics,  stated  that  it  is 
proper  for  a  member  to  make  recommendations  to  an 
agency  provided  one  does  not  attempt  to  force  an 
action.   Simply  stated,  no  government  document 
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should  be  presumed  more  honorable  than  a 
Congressional  letter,  and  this  prohibition 
generically  brings  an  entire  class  of  historically 
honorable  letters  into  ill  repute. 

Further,  the  prohibition  is  misinterpreted  and 
over  applied.  the  va  has  returned  my  letters  where 
i  merely  sought  information  on  employment 
preferences  and  benefits.  this  occurred  although  i 
never  mentioned  a  recommendation,  and  the  veteran 
(who  listed  his  interests)  did  not  wish  to  work  for 
the  va.  the  va  even  returned  a  similar  inquiry 
after  it  had  been  notified  in  writing  of  the  first 
error,  and  even  after  the  va  agreed  there  was  no 
violation.  in  both  cases,  identical  letters  to  opm 
were  correctly  answered  with  the  information 

SOUGHT. 

Clearly,  a  chilling  climate  has  developed  where 
agencies  can  reject  inquiries  upon  any  mention  of  a 
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FEDERAL  JOB  EVEN  THOUGH  THERE  IS  NO  RECOMMENDATION, 
AND  EVEN  WHERE  THE  CITIZEN  IS  NOT  APPLYING  TO  THE 
AGENCY  CONTACTED. 

In  another  case,  I  was  contacted  by  a  Customs 
Service  Marine  Law  Enforcement  Officer  who  wrote 
on  behalf  of  his  colleagues.   i  contacted  the 
Commissioner  of  Customs  regarding  restructuring 
and  cut-backs  affecting  this  entire  class  of  law 
enforcement  officers.   not  once  did  i,  or  the 
enclosures  with  my  letter,  even  mention  a  specific 
name  in  my  inquiry  since  i  was  interested  in  a  policy 
issue  much  larger  than  any  one  employee.  again, 
however,  Customs  rejected  my  inquiry  as  a  violation 
of  the  Hatch  Act  Reform's  prohibition  on  a  Member 
of  Congress  commenting  a  federal  personnel  action. 


If  an  agency  or  department  feels  a 
Congressional  contact  is  threatening  or  otherwise 
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improper,  we  have  other  rules  and  statues  to  prevent 
and  correct  such  actions.   but,  government  should 
deal  with  such  onerous  contacts  on  an  individual 
basis  instead  of  making  blanket  prohibitions  which 
"throw  the  baby  out  with  the  bath  water." 

i  firmly  believe  congress  has  a  right  to 
recommend  a  citizen  for  any  position,  and  to  register 
comments  on  other  federal  personnel  issues. 
Contacting  a  federal  agency  in  the  interest  of  a 
citizen  is  the  most  basic  of  congressional  duties.  my 
bill  would  restore  congressional  ability  to 
recommend  or  comment  where  we  feel  an  individual 
either  inside  or  outside  federal  civil  service  deserves 
such  recommendation  or  comment.  the  bureaucracy 
needs  applicants  from  outside  the  beltway  to  effect 
a  change  in  how  the  u.s.  government  works  today. 
Exceptional  civil  service  candidates  with 
recommendations  from  many  sources,  including 
Members  of  Congress,  can  help  make  these  changes. 
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Further,  we  have  a  right  and  even  a  duty  to 
comment  on  a  variety  of  other  federal  personnel 
issues  where  a  potential  problem  or  improvement  is 
brought  to  our  attention. 

i  would  personally  appreciate  your  ensuring  my 
bill  receives  every  possible  consideration.  i  am  also 
submitting  to  the  committee  pertinent  evidence. 
Thank  you  very  much  for  your  time  and  attention  to 
this  important  issue. 
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104th  CONGRESS 
1st  Session 


S.253 


To  repeal  certain  prohibitions  against  political  recommendations  relating  to 
Federal  employment,  to  reenact  certain  provisions  relating  to  rec- 
ommendations by  Members  of  Congress,  and  for  other  purposes. 


IN  THE  SENATE  OF  THE  UNITED  STATES 

January  20  (legislative  day,  January  10),  1995 

Mr.  Lott  introduced  the  following  bill;  which  was  read  twice  and  referred  to 

the  Committee  on  Governmental  Affairs 


A  BILL 

To  repeal  certain  prohibitions  against  political  recommenda- 
tions relating  to  Federal  employment,  to  reenact  certain 
provisions  relating  to  recommendations  by  Members  of 
Congress,  and  for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION     1.     PROHIBITIONS    AGAINST    POLITICAL    REC- 

4  OMMENDATIONS  RELATING  TO  FEDERAL  EM- 

5  PLOYMENT. 

6  (a)  In  General. — Section  3303  of  title  5,  United 

7  States  Code,  is  amended  to  read  as  follows: 


37 


2 

1  "§3303.    Competitive    service;    recommendations    of 

2  Senators  or  Representatives 

3  "An  individual  concerned  in  examining  an  applicant 

4  for  or  appointing  him  in  the  competitive  service  may  not 

5  receive  or  consider  a  recommendation  of  the  applicant  by 

6  a  Senator  or  Representative,  except  as  to  the  character 

7  or  residence  of  the  applicant.". 

8  (b)  Technical  and  Conforming  Amendments. — 

9  (1)  The  table  of  sections  for  chapter  33  of  title  5,  United 

10  States  Code,  is  amended  by  amending  the  item  relating 

11  to  section  3303  to  read  as  follows: 

"3303.  competitive  service;  recommendations  of  Senators  or  Representatives.". 

12  (2)  Section  2302(b)(2)  of  title  5,  United  States  Code, 

13  is  amended  to  read  as  follows: 

14  "(2)  solicit  or  consider  any  recommendation  or 

15  statement,  oral  or  written,  with  respect  to  any  indi- 

16  vidual  who  requests  or  is  under  consideration  for 

17  any  personnel  action  unless  such  recommendation  or 

18  statement  is  based  on  the  personal  knowledge  or 

19  records  of  the  person  furnishing  it  and  consists  of — 

20  "(A)  an  evaluation  of  the  work  perform- 

21  ance,  ability,  aptitude,  or  general  qualifications 

22  of  such  individual;  or 

23  "(B)  an  evaluation  of  the  character,  loy- 

24  alty,  or  suitability  of  such  individual;". 
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1  (c)  Effective  Date. — This  Act  shall  take  effect  30 

2  days  after  the  date  of  the  enactment  of  this  Act. 
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Senate  passed  Legislative  Branch  Appropriations,  1996 


Senate 


r 


L 


Chamber  Action 

Routine  Proceedings',  pages  S10329-S10444 
Measures  Introduced:  Two  bills  and  one  resolution 
.were  introduced,  as  follows:  S.  1052  and  1053,  and 
S.  Res.155.  .  T  Pago  S10426 

Measures  Reported:  Reports  were  made  as  follows: 

S.  919,  •  to  modify  and  reauthorize  the  Child 
Abuse  Prevention  and  Treatment  Act,  with  an 
amendment  :in  the  nature  of  a  substitute.  (S.  Rept. 
No.  104-117) 

S.  Res.  103,  to  proclaim  the  week  of  October  15 
through  October  21,  1995,  as  National  Character 
Counts  Week.  ,-.,,.  Page  S10426 

Measures  Passed: 

Legislative  Brandt  'Appropriations,  1996:  Senate  t 
passed  ^H.R.^854,  'making"' appropriations^  for  the 
Ltgisla"3ve"Brahch  'for  the  fiscal  year  ending  Septem- 
ber 30,  1996,  after  agreeing  to  committee  amend- 
ments,' and  taking  action  on  amendments  proposed 
thereto,  as  follows:  •,.;."  - 

'.  ,  Pages  S10340-67,  S10373-86,  S1040O-20 

-Adopted:  _  .     V" 

:,>(1)  By  60  .yeas  to  39  nays  (Vote  No.'  312)  Byrd 
Amendment -No.  1802,  to  express  the  sense  of  the 
Senate  that  the  Senate  should  consider  a  resolution 
requiring  each  accredited  member  of  the  Senate  Press 
Gallery  to  file  an  annual  public  report  with  the  Sec- 
retary of  the  Senate  disclosing  the  member's  primary 
employer  and  any  additional  sources  and  amounts  of 
earned  outside  income.  Pages  S10350-57 

(2)  Brown  Amendment  No .1805,  to  prohibit  the 
hiring  of  new  elevator  operators  to  operate  automatic 
elevators.  '  '      Pages  S10363-64 

'■  (3)  Feingold  Amendment  -No.  •  1803, 'to  express  . 
the   sense  of  the   Senate   that"  the  104th'  Congress 
should  consider  comprehensive  campaign  finance're- 
form  legislation.  (By  41  yeas  to  57  nays  (Vote  No. 


313),  Senate  earlier  rejected  a  motion  to  table  the 
amendment.) 

Pages  S10358-63,  S10373--74,  S10380,  S10419 

(4)  By  91  yeas  to  8  nays  (Vote  No.  314),  Dole 
Amendment  No.  1807  (to  Amendment  No.  1803), 
of  a  perfecting  nature.  Pages  S1 0373,  S1 0380 

(5)  Specter  Amendment  No.  1806,  expressing  the 
sense  of  the  Senate  regarding  war  crimes  in  the  Bal- 
kans. Pages  S10364-67,  S10419 

■■  (6)  By  84  yeas  to  13  nays  (Vote  No.  318),  Murray 
Modified  Amendment  No.  1826,  to  provide  that 
none  of  the  funds  in  this  Act  may  be  used  to  award 
Federal  contracts  to  unqualified  persons,  in  reverse 
discrimination,  or  in  quotas,  or  is  inconsistent  with 
the -decision  "of  the  Supreme  Court  of  the  United 
States  in  Adarand  Constructors,  Inc.,  v.  Vena  on  June 
12,  1995.  Pages  S10402-18 

:(7)  Mack  (for  Dole)  Amendment  No.  1828,  to  re- 
tain the  Capitol  Guide  Service  and  .Special  Services 
Office.  .,".-.  page  S10419 

-;(8).-Mack  (for-Simon)  ^Amendment  --No.^1829,  .to 
repeal  the  prohibitions  against  political  recommenda- 
tions' relating  to  Federal  employment.  "  Page  S10419 
*$&§)  Mack  (for  Lieberman)  Amendment  No.  1830, 
to  -amend  the  Congressional  Accountability  Act  re- 
lating to  the  submission  of  a  study  by  the  Adminis- 
trative Conference  of  the  United  States.   ,  Page  S10419 

(10)  Mack  (for  Bingaman)  Amendment  No.  1831, , 
relating  to  the  reduction  in  facilities  energy  costs.  ■ 

.  -Sp.  '■'-.      V-;:f7;  Pages  SI 04 19-20 

(11)  Mack  Amendment  No.  1832,  to  strike  lan- 
guage relative  to  law  enforcement  on  Library  of  Con- 
gress property  at  Ft.  Meade,  Maryland. 

r;J    .  Pages  S1 041 9-20 

Rejected:  -  -v  -       / .  ■  : 

:  ■i.(I)--Hollings  Amendment  No.  1808,  to  restore 
funding  for  the  Office  of  Technology  Assessment: 
(By':54  yeas  to '45  nays  (Vote  No.  316),  Senate  re- 
jected a  motion  to  table  the  amendment.)  .  '-"-'•" 
'- -■»&•--':  >'  Pages  S1 0374-86,  S1 0400 

^"  D887     r 
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not  later  than  December  31.  1996,  on  the  re- 
sult* of  the  actions  taken  under  subsection 
(a),  together  with  any  recommendations  as 
to  how  to  further  reduce  energy  costs  and 
energy  consumption  In  the  future.  Each  re- 
port shall  Bpeclfy  the  agency's  total  facili- 
ties energy  costs  and  shall  Identify  the  re- 
ductions achieved  and  specify  the  actions 
that  resulted  In  such  reductions. 

AMiwpHnrr  no  un  '*&&■* 

On  page  W.^llne  1.  strike  all  through  the 
period  on  line  17. 

Mr  MACK  Mr.  t  President,  <l  ask 
unanimous"*1  consent  ."that  'the,1  bill'  be 
rend  a  third  time  and'the. Senate  pro- 
ceed Immediately  to  vote  on  the  pas- 
sage of  the  bill  with  no  other  lnterven-. 
i  n«-  action  or  debate. 

The  PRESIDING  OFFICER.  Without 
objection, It  1» 80  ordered. ■--"* 

The  bill  was  read  a  third  time. 

The  PRESIDING  OFFICER.  The  bill 
having  been  read  the  third  time,  the 
question  is,  shall  the  bill  pass? 

So  "the  bill  (H.R.  IBM),  as  amended. 
wa»  passed.    - .  ?'~~~ 

Mrs.  MURRAY.  Mr.  President.  I 
move  to  reconsider  the  vote. 

Mr.  MACK.  I  move  to  lay  that  mo- 
tion on  the  table. 

The  motion  to  lay  on  the  table  was 
agreed  to. 

Mr.  HATFIELD.  Mr.  President,  I  will 
take  this  opportunity  to  congratulate 
the  managers  of  the  first  appropria- 
tions bill  to  come  to  the  floor.  Senator 
MACK  of  Florida  and  Senator  MURRAY 
of  Washington  State.  We  started  them 
off  here  on  the  trail  to  sort  of  get  a  feel 
of  the  body  in  terms  of  acting  on  these 
appropriations  measures.  They  have 
not  only  demonstrated  the  skill  In  put- 
ting the  bill  together  in  the  committee 
framework,  but  certainly  here  manag- 
ing on  the  floor. 

Mr.  President,  this  is  a  very  tough 
year  for  the  Appropriations  Commit- 
tee. It  is  a'tough  year  for  all  Members, 
but  especially  the  Appropriations  Com: 
mlttee,  because  In  effect  we  are  play- 
ing -the  Implemented  the  mortician, 
the  executioner,  and  many  other  roles 
in  terms  of  the  budget  resolution  and 
all  the  other  various  forces  that  are 
forcing  Members  to  face  up  to  some  of 
these  fiscal  problems. 

I  hope  that  at  an  appropriate  time  we 
reconsider  an  action  that  would  permit 
legislation  on  appropriations,  because 
this  type  of  legislation  attracts  all 
kinds  of  policy  issues.  It  should  not  be 
on  this  bill  or  on  any  other  appropria- 
tions bill.  We  must  resist  that  effort  on 
the  floor  and  on  the  part  of  the  com- 
mittee. Since  we  found  the  test  case, 
we  will  bring  some  more  appropriations 
bills.  But  I  want  to  thank  these  man- 
agers.     -  .-   "     ~  - 

I  have  one  further  point  to  make,  and 
that  is  when  I  visited  Antarctica  and 
was  Introduced  to  the  -culture  of  pen- 
guins, and  one  of  the  things  about  the 
culture  was  that  there  are  seals,  giants 
seals  under  the  ice.  The  penguins  go 
along  the  edge  of  the  ice  looking  into 
the  water  to  see  If  there  axe  any  seals 
there,  and  they  are  not  certain  by  their 
vision.  So  pretty  soon  they  nudge  one 


Into 'the  water,  and  If  they  swim  away, 
there  are  no  seals  and  the  others  Jump 
in.  >'■  .  -  - 

So  to  speak,  an  analogy  can  be  drawn 
hefe  tonight.  We  have  had  the  seal  test 
and  It  has  passed  well.  I  congratulate 
my  colleagues. 

Mr.  MACK.  Mr.  President,  I  want  to 
thank  the  chairman.  At  least.  I  think  I 
want  to  thank  the  chairman  for  his  re- 
marks. I  appreciate  that  and  appre- 
ciate his  assistance  as  we  have  begun 
-this  process. 
*  I  also  want  to  thank  Keith  Kennedy 
and  Larry  Harris  for  the  work  they 
have  done  to  prepare  us  and  the  bill 
and  to  assist  as  we  move  forward.  And 
again,  to  Senator  MURRAY,  it  has  been 
a  pleasure  working  with  the  Senator 
through  conference  and  completing  the 
bill. 

Mrs.  MURRAY.  Mr.  President,  I.  too. 
want  to  thank  the  appropriations 
chair,  as  well  as  the  ranking  member. 
Senator  Byrd,  who  have  been  very 
helpful  In  this  process,  and  in  particu- 
lar to  thank  the  Senator  from  Florida, 
Senator  Mack,  for  a  Job  well  done. 

We  have  not  agreed  on  every  part, 
but  he  has  been  wonderful  to  work  with 
and  I  appreciate  his  willingness  to  step 
down  and  go  through  this  with  me.  I 
thank  him,  and  Jim  English,  who 
worked  with  me. 

I  appreciate  the  opportunity  to  work 
with  you  on  my  first  bill.  Senator. 


UNANIMOUS-CONSENT 
AGREEMENT— S.  1817 
Mr.  MACK.  Mr.  President.  I  ask 
unanimous  consent  that  at  9  a.m.  on 
Friday  the  Senate  begin  consideration 
of  H.R.  1817,  the  Military  Construction 
Appropriations  bill.         *  '. 

The  PRESIDING  OFFICER.  Without 
objection,  it  is  so  ordered. 


EMERGENCY  SUPPLEMENTAL  AP- 
PROPRIATIONS FOR  ADDITIONAL 
.DISASTER  .  ASSISTANCE,  FOR 
ANTI-TERRORISM  INITIATIVES. 
FOR  ASSISTANCE  IN  THE  RECOV- 
ERY FROM  THE  TRAGEDY  THAT 
OCCURRED  AT  OKLAHOMA  CITY, 
AND  RESCISSIONS  ACT.  1995 
The  PRESIDING  OFFICER.  The 
clerk  will  report. 

The  assistant  legislative  read  as  fol- 
lows: 

A  bill  (H.R.  1944)  making  emergency  sup- 
plemental appropriations  for  additional  dis- 
aster assistance,  for  antl-  terrorism  initia- 
tives, for  assistance  in  the  recovery  from  the 
tragedy  that  occurred  at  Oklahoma  City,  and 
making  rescissions  for  the  fiscal  year  ending 
September  30. 1995.  and  for  other  purposes. 

The  Senate  resumed  consideration  of 
the  bill.    :  - 

~i*'i"*  AMENDMENT  NO.  1883 

(Purpose:  To  strike' certain  rescissions,  and 
.■-'■Y-\  to  provide  an  offset) 

Mr.  WELLSTONE.  Mr.  President.  I 
send  an  amendment  to  the  desk  on  be- 
half "of  myself  and  Senator  Moseley-' 
Braun  and  ask  for  Its  immediate  con- 
sideration. 


The  PRESIDING  "OFFICER^  The 
clerk  will  report.     "   f  '•' 

The  legislative  clerk  read  as  follows: 

The  Senator  from  Minnesota  [Mr. 
WELL8T0NB).  for  himself  and  Mb.  Moseley- 
Braun.  proposes  an  amendment  numbered 
1833. 

Mr.  WELLSTONE.  Mr'.  President,  I 
ask  unanimous 'consent'that  "further 
reading  of  the  amendment  be  dis- 
pensed. 

The  PRESIDING  OFFICER.  Without 
objection,  it  is  so  ordered.  • 

On  page  38.  strike  lines  24  and  25  and  insert 
the  following:  "under  this  heading  in  Public 
Law  103-333.  J2O4.0O0  are  rescinded:  Provided, 
That  section  2007(b)  (relating  to  the  adminis- 
trative and  travel  expenses  of  the  Depart- 
ment of  Defense)  is  amended  by  striking  "re- 
scinded" the  last  place  the  term  appears  and 
inserting  "rescinded,  and  an  additional 
amount  of  $319, 000.000  Is  rescinded":  Provided 
further.  That  of  the  funds  made  available". 

Beginning  on  page  34.  strike  line  24  and  all 
that  follows  through  page  35.  line  10.  and  in- 
sert the  following:  "Public  Law  103-333. 
Jl.  125.2S4.0O0  are  rescinded.  including 
$10,000,000  for  necessary  expenses  of  con- 
struction, rehabilitation,  and  acquisition  of 
new  Job  Corps  centers.  $2,500,000  for  the 
School-to-Work  Opportunities  Act,  $4,293,000 
for  section  401  of  the  Job  Training  Partner- 
ship Act.  $5,743,000  for  section  402  of  such 
Act.  $3,861,000  for  service  delivery  areas 
under  section  101!aX4XAXlli)  of  such  Act. 
$100,010,000  for  carrying  out  title  n.  part  C  of 
such  Act.  $2,223,000  for  the  National  Commis- 
sion for  Employment  Policy  and  $500,000  for 
the  National  Occupational  Information  Co- 
ordinating Committee:  Provided.  That  of 
such  $1,125,254,000.  not  more  than  $43,000,000 
■may  be  rescinded  from  amount*  made  avail- 
able to  carry  out  part  A  of  title  n  of  the  Job 
Training  Partnership  Act.  not  more  than 
$35,600,000  may  be  rescinded  from  amounts 
made  available  to  carry  out  title  m  of  the 
Job  Training  Partnership  Act,  and  no  por- 
tion may  be  rescinded  from  funds  made 
available  to  carry  out  section  .738  of  the 
Stewart  B.  McKlnney  Homeless  Assistance 
Act:  Provided  further.  That  service  delivery 
areas  may". 

On  page  41.  strike  lines  6  through  11  and  in- 
sert the  following:  .,  ".  --••. 
"Public  Law  103-333.  $91,959,000  are  rescinded 
as  follows:  From  the  Elementary  and  Sec- 
ondary Education  Act,  title  II-B,  $29,000,000. 
title  V-C.  $16,000,000.  title  LX-B.  $3,000,000. 
title  X-D.  $1,500,000.  title  X-G.  $1,185,000,  sec- 
tion 10602.  $1,399,000.  and  title  Xm-A.". 

Beginning  on  page  43.  strike  line  25  and  all 
that  follows  through  page  44.  line  2,  and  in- 
sert the  following:  "Public  Law  103-333. 
$13,425,000  are  rescinded  as  follows:  From  the 
Elementary  and  Secondary  Education  Act. 
title  m-B.  $5,000,000.  title".      ;-.." 

On  page  107.  line  21.  (relating"  to  the  admin- 
istrative and  travel  expenses  of  the  Depart- 
ment of  Defense)  strike  $50,000,000"  and  In- 
sert "$382,342,000".  -----       - 

Ms.  MOSELEY-BRAUN.  -Mr.  Presi- 
dent, I  thank  Senator  WELLSTONE  for 
starting  this  ball  and  getting  this  Issue 
and  debate  going. 

Frankly,  in  spite  of  the  fact  that  I 
know  there  are  a  number  of  people  who 
are  concerned  about  this  particular 
legislation  and  where  it  is  going.  I 
think  it  is  absolutely  regrettable  that 
we  are  Just  taking  up  as  important  an 
issue  as  this  at  10:55  p.m.  on  a  ^Thurs- 
day night  following  a  major  debate 
around  the  legislative '  appropriations 
bill.    -  .     - 
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So  the  amendments  (No.  1828,  1829. 
1830,  1831  and  1832)  were  agreed  to,  as ' 
follows:  • ; 

AMENDMENT  NO.  1828      . 

.;  (Purpose:  To  retain  the  Capitol  Guide  ^ 

Service  and  Special  Services  Office)  '  -     •• 
On  page  27  of  the  bill,  strike  all  between 
lines  1-25.  and  insert  the  following: 
Capitol  Guide  Service 
For  salaries  and  expenses  of  the  Capitol 


I 


it.     I 


ffc  20,  1995}: 

These    companies  .:  offer  -  what    are  Senate   turn   to   the   consideration   of       So   the   amendment   (No.  .1806)  .was 

lalled  energy  saving" performance  con-  H.R.  1944  and  it  be  considered  under  the    agreed  to. 

tracts  which  provide  private  sector  ex-  following'agreement: 

iertise   to  assess'Vhat  energy  saving  One  amendment  in  order  to  be  offered 

technologies  arelrhost  cost  effective,  by  Senators  Wellstone  and  Moseley- 

Srovide  nongovernmental  financing  to  Braun    regarding    education    funding, 

make   the   improvements,   install   and  Job  training,  and  low-income  energy  as- 

jnaintain  the  equipment,  and  guaran-  sistance,  on  which  there  be  a  division, 

tee     that     energy  .savings  .  will     be  and  each  of  the  two  divisions  be  lim- 

_achleved.       .,-     ..."  ited  to  1  hour  each,  to  be  equally  di- 

I^Agencies   pay"ffor   the.  service   over  vided  in  the  usual  form  and  with  all 

'time  using  the  energy  costs  they  have  time  being  used  tonight  except  for  30 

'saved— if  they  do  not  see   the  saving  minutes  under  the  control  of  Senators  .  Guide  Service.  J1.628.00O,  to  be  disbursed  by 

>hev  do  not  pay  for  the  service— it's  WELLSTONE   and   MOSELEY-BRAUN;   and     the  Secretary  of  the  Senate:  Provided.  That 

that  simple,  that's  the  guarantee.  that  at  10:10  a.m.  the  managers  be  rec-    »°«  ?'J1^he.^'^4h*'' ^  ""*  ^Pre™plS 

.'"This  type  of  contract  is  used  every  ognized  to  utilize  20  minutes  for  debate    ZZ^^T^t^Bo^Z 

day  in  the  private  sector  and  State  and  to  be  followed  by  Senators  WELLSTONE     thorlzed  dllrlnK  emergencies,  to  employ  not 

local    government    facilities.    For    in-  and  MOSELEY-BRAUN  to  be  recognized     more  than  tw0  additional  Individuals  for  not 

stance,    Honeywell    Corp.    has    entered  for  their  30  minutes  of  debate,  to  be  fol-     more  than  one  hundred  twenty  days  each, 

into  these  energy-saving  arrangements  '  lowed  by  a  vote  on  a  motion  to  table     and  not  more  than  ten  additional  individuals 

with   over   1.000  local   school   districts  the  first  Wellstone  division,  and  that     for  not  more  than  six  months  each,  for  the 

nationwide,   allowing  schools   to  rein-  following  that  vote,  the  majority  lead-     Capitol  Guide  Service, 

vest  $800  million  in  savings  in  critical  er  be  recognized  to  place  the  bill  on  the               .     Special  Services  Office 

education  resources  rather   than  con-  calendar,  and  if  that  action  is  not  exer-       For  salaries  and  expenses  of  the  Special 

tinuing  to  pay  for  energy  waste.  cised.  the  Senate  then  proceed  imme-     Services  Office.  $363,000.  to  be  disbursed  by 

Unfortunately,  even  though  Congress  diately  to  a  vote  on  a  motion  to  table     the  Secretary  of  the  Senate, 

first   authorized   Federal    agencies   to  the  second  Wellstone  division,  and  that 

take  advantage  of  this  innovative  busi-  following  that  vote,  the  majority  lead- 

ness  approach  In   1986.  agencies  have  er  be  recognized  to  exercise  the  same 

been  dragging  their  heels.  right  with  respect  to  placing  the  bill  on 

To  help  get  things  moving,  the  De-  the  calendar,  and  if  that  action  is  not 

partment  of  Energy  recently  prepared  utilized,    the    Senate    proceed    imme 


"J.  streamlined   procedures   to   encourage    diately  to  a  vote  on  passage  of  H.R.    sec 


'  AMENDMENT  NO.  U29 

(Purpose:  To  repeal  the  prohibitions  against 
political  recommendations  relating  to  Fed- 
.  eral  employment,  and  for  other  purposes)  • 
At  the  appropriate  place.  Insert  the  follow- 
ing new  Mctlon:  ""        ■ 


The  PRESIDING  OFFICER.  Is  there 
objection? 
Without  objection,  it  is  so  ordered. 


their  use. 
•  Now  is  the  time  for  Congress  to  put 
the  agencies  feet  to  the  fire  on  finan- 
cial reform  of  Government  energy 
waste.  Agencies. must  enter  into  these 
partnerships  with  the  private  sector. 

That's  why.  today.  I  am  introducing  LEGISLATIVE  BRANCH  APPRO- 
an  amendment  calling  for  the  agencies  PRIATIONS  FOR  FISCAL  YEAR 
to  reduce  Government  energy  costs  by        1996 

5  percent  in  1996.  I'm  also  asking  that        ^  Senate  continued  vlth  the  con- 
agencies  report  baclt  to  us  by  the  end    sideratlon  of  the  bill. 
Irof  1996  to  ensure  that  they  have  actu- 
ally taken  action  to  reduce  their  en- 
ergy costs.      .    -^  - 

You  know,  we"are  often  called  upon 
Jup  here  to  make  really  hard  controver- 
sial decisions  that  please  some  and 
Banger  others.  This  is  a  winner  for  ev- 
feryone.  If  1,000  local  school  boards  have 
Jfexarnined  it  and  .are  reaping  the  sav- 
gjings.  I  say  it's  about  time  we  got  our 
^Nation's  biggest  energy  waster  on 
|track  too.         .  ;>_  -  -      - 

.-  With  this  one",  simple  reform,  we  will 
rtcreate  thousands  'of  Job  and  business 
i opportunities  in  every  .  one  of  our 
[fStates,  improve  the  environment  by  re- 
ducing air  pollution,  and  save  ourselves 
{hundreds  of  millions  of  dollars  every 
gyear.  at  no  up-front  cost  to  taxpayers. 


REPEAL  OF  PROHD3IT10N9  AGAINST  PO- 
LITICAL RECOMMENDATIONS  RE- 
LATING TO  FEDERAL  EMPLOYMENT. 

(a)  In  General. -^<1)  Section  3303  of  title  5. 
United  States  Code,  is  repealed. 

(b)  Technical  and  Conforming  amend- 
ments.— (1)  The  table  of  sections  for  chapter 
33  of  title  5.  United  States  Code.  Is  amended 
by  striking  out  the  Item  relating  to  section 
3303. 

(2)  Section  2302(b)(2)  of  title  5.  United 
States  Code,  is  amended  to  read  as  follows: 

"(2)  solicit  or  consider  any  recommenda- 
tion or  statement,  oral  or  written,  with  re- 
Mr.   MACK.  It  is  my  understanding     spect  to  any  individual  who  requests  or  is 


that  there  has  been  a  request  for  a  re- 
corded vote.  So  I  ask  for  the  yeas  and 
nays. 

.  Mr.  FORD.  Mr.  President,  before  we 
go  to  that.  I  suggest  the  absence  of  a 
quorum. 

The  PRESIDING  OFFICER.  The 
clerk  will  call  the  roll. 

The  legislative  clerk  proceeded  to 
call  the  roll. 

Mr.  DOLE.  Mr.  President,  I  ask  unan- 
imous consent  that  the  order  for  the 
quorum  call  be  rescinded. 


under  consideration  for  any  personnel  action 
unless  such  recommendation  or  statement  is 
baaed  on  the  personal  knowledge  or  records 
of  the  person  furnishing  it  and  consists  of— 

"(A)  an  evaluation  of  the  work  perform- 
ance, ability,  aptitude,  or  general  qualifica- 
tions of  such  Individual:  or 

**(B)  an  evaluation  of  the  character,  loy- 
alty, or  suitability  of  such  Individual;". 

"  AMENDMENT  NO.  1830 

At  the  end  of  Sec.  308(b)(2)  Insert: 
.(cj  The  amendments  made  by  this  section 
shall  take  effect  only  If  the  Administrative 
Conference  of  the  United  States 


The  PRESIDING  OFFICER.  Without     exl3t  prlor  t0  the  compietlon  and  submission 


of  the  study  to  the  Board  as  required  by  Sec- 
tion 230  of  the  Congressional  Accountability 
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objection,  it  is  so  ordered 

AMENDMENT  NO.  1803 

The  PRESIDING  OFFICER.  Without     Act  of  1995  (2  U.S.C.  1371) 
objection,  the  amendment.  No.  4803.  as 
amended,  is  agreed  to. 

So    the    amendment    (No.    1803).    as 
amended,  was  agreed  to. 

I  /       AMENDMENT  NOS.  IBM.  1E».  its.  1830.  1831.  AND 


'  UNANIMOUS  CONSENT 
.AGREEMENT— H.R.  1944 
git  Mr:    HATFIELD.    Mr.    President, 

»ould  like  to  propound  a  unanimous-1  1?!,i. ;:-'•• 

jcpnsent  agreement  relating  to  a  rescis-l      Mr.    MACK.    Mr.    President.    I  .ask 

pion  package  that  has  been  here  before!  unanimous  consent  .that  .the_  pending    ''^yftli^^^^nl^  "L rToi°i„„ 
^e. Senate.   I  ..understand  that  it  has 
JgSSQ.  agreed  to  by  the  parties  Involved 
no  the  .leadership  on  both  sides  of  the 
'ale;-,  - 


AMENDMENT  NO.  1831 

(Purpose:  To  add  a  general  provision) 
At  the  end  of  the  bill,  add  the  following: 
SEC.      .  fa)  The  head  of  each  agency  with 
responsibility  for  the  maintenance  and  oper- 
ation of  facilities  funded  under  this  Act  shall 
take  all  actions  necessary  to  achieve  during 


!?fe>President,  I  ask  unanimous  con 
£.n.at  following  the  disposition  of 
egislative3 appropriations  bill,  the 


Specter  amendment  and  the  following  cllitles  energy  costs  from  fiscal  year  1995  lev- 

flve'am.nd^e^.  whichlha^sentto  %™t  ^thf  Tr^ury V'the^d 

the  .desk  .on  behalf  ^Senators  Dole,  ^^  ^  ^^  ^^  of  M7lnK3  aChieved 

SIMON,  LTEBERMAN,  BlnoaMAN.  and  my-.  under  tnl3  subsection,  and  the  amount  trans- 


self  be  ^considered,  agreed  to.  en  bloc.     mitted  shall  be  used  to  reduce  the  deficit." 
the  motions' to  reconslderjje  laid  upon        (b)  The  head  of  each  agency  described  in 
the  table'."  en  bloc:     •  '"..  subsection  (a)  shall  report  to  the -Congress 
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Law  breaker 


Sen.  Paul  Simon.  Illinois  Demo- 
crat, says  Congress  "made  a  mis- 
take" when  it  enacted  a  law  pro- 
posed by  the  Senate 
Governmental  AITairs  Committee 
that  bars  members  of  Congress 
from  writing  job  recommenda- 
tions. 

And  it's  no  wonder.  Mr.  Simon 
wrote  a  letter  not  long  ago  to 
Health  and  Human  Services  Sec- 
retary Donna  E.  Shalala,  which 
reads: 

"Dear  Donna;  I  am  enclosing  a 
resume  for  Dennis  Gowie, 
who  was  a  hospital  administrator 
in  Washington.  D.C..  until  the  new 
administration  here  took  over. 

"I  do  not  know  him  well,  but  he 
lives  in  the  same  apartment 
building  that  Jeanne  and  I  live  in, 
and  he  makes  an  excellent  im- 
pression and  has  a  superior  back- 
ground. 

"I  don't  know  where  or  if  you 
are  able  to  use  someone  with  his 
background*in  your  administra- 
tion, but  I  think  his  background 
is  so  rich  in  the  health  care  ad- 
ministration field  that  he  is  wor- 
thy of  consideration. 

"Cordially,  Paul  Simon." 

Not  long  after  he  sent  the  let- 
ter to  HHS,  "I  got  the  letter  back 
with  a  letter  saying  I  violated  the 
law,"  Mr.  Simon  acknowledged 
this  week. 

"This  is  a  law  that  is  ridic- 
ulous." he  complained.  "I  think 
we  ought  to  get  rid  of  it." 

More  to  life 

Senate  Majority  Leader  Bob 
Dole  has  issued  a  warning  to  sen- 
ators who  continue  to  drag  their 
feet  before  the  customary  August 
recess. 

"There  are  already  people 
complaining  about  not  getting  a 
full  August  recess  and  there  are 
probably  going  to  be  more  and 
more  complaints  as  we  get  closer 
to  August  4,"  the  Kansas  Repub- 
lican noted  this  week. 

"But  if  we  want  to  spend  more 
time  than  we  should."  he  said,  "do 
not  be  coming  around  to  the  ma- 
jority leader  saying,  'Oh,  you 
can't  take  away  our  August  re- 
cess.' I  do  not  want  to  take  away 
anything.  I  have  a  lot  of  places  I 
can  go  in  August,  other  than  Iowa 
and  New  Hampshire." 


Sen.  Paul  Simon  opposes  a  law 
barring  his  job  recommendations. 


To  which  senators  on  both 
sides  of  the  aisle,  erupted  in 

laughter. 


Burpl 


More  than  a  dozen  members  of 
People  for  the  Ethical  Treatment 
of  Animals  (PETA),  one  dressed 
in  a  pig's  costume  teing  chased 
by  another  wielding -A  plastic 
hatchet,  protested  outside  the 
Ray  burn  House  Office  Budding 
yesterday,  where  in  the  courtyard 
behind  them  Congress  members 
and  their  staffs  pigged  out  at  the 
annual  Hot  Dog  Lunch. 

"Hey  congressmen,  drop  your 
fork,  eat  veggies  instead  of  pork," 
the  PETA  people  chanted.  It  was 
obvious  that  the  heat  was  too 
much  for  the  PETA  pig.  who  less 
than  a  half-hour  into  lunch  shed 
the  costume. 

Having  attended  the  lunch,  we 
can  say  to  PETA  that  a  carrot 
doesn't  take  to  a  bun  like  a 
smoked  kielbasa  with  mustard. 


Barely  A.D. 

One  senator  is  going  to  great 
lengths  to  "provide  a  bit  of  per- 
spective" of  the  immensity  of  the 
federal  debt,  which  at  the  close 
of  business  Friday  stood  at  ex- 
actly $4,933,039,330,339.52. 

Since  most  citizens  cannot  con- 


ceive of  a  billion  anything,  let 
alone  a  trillion.  Sen.  Jesse  Helms, 
North  Carolina  Republican, 
pointed  out  that  "a  billion  min- 
utes ago,  the  crucifixion  of  Jesus 
Christ  had  occurred  not  long  be- 
fore" 

Political  sell 

Politicians  —  mostly  former 
ones,  that  is  —  are  appearing 
quite  frequently  on  TV  these 
days,  and  not  for  the  reasons 
we're  used  to. 

Instead  of  making  campaign 
promises,  former  Democratic 
Govs.  Ann  Richards  of  Texas  and 
Mario  Cuomo  of  New  York  were 
busy  this  year  making  commer- 
cials for  Doritos  tortilla  chips, 
which  aired  during  the  Super 
Bowl. 

Now,  Jack  Kemp,  a  former 
housing  secretary  and  congress- 
man, has  appeared  recently  on 
screen  to  tout  Investors  Business 
Daily,  a  newspaper  he  enjoys 
reading  so  much  that  he  made 
the  commercial  for  free. 

"For  a  long  time,  we  weren't 
even  aware  he  was  taking  the  pa- 
per; we  never  kept  track  of  who 
our  subscribers  might  be,"  Kalhy 
Sherman,  the  newspaper's  direc- 
tor of  public  relations,  said  in  a 
telephone  interview. 

But  after  the  newspaper  pub- 
lished a  series  of  in-depth  arti- 
cles on  health  care,  Mr.  Kemp  re- 
peatedly was  heard  quoting  from 
the  features. 

"We  then  became  aware  that 
he  found  the  paper  useful,  that  it 
was  even  a  first  read  for  him," 
noted  Ms.  Sherman.  "In  fact,  if 
the  paper  didn't  come,  we  heard 
about  it.  So  we  made  darn  sure 
we  got  it  there." 

Ms.  Sherman  said  Mr  Kemp  is 
just  one  of  about  20  "influential 
leaders"  in  the  business  and  fi- 
nancial world  who  agreed  to  ap- 
pear in  commercials  for  the  Los 
Angeles-based  newspaper,  "a 
campaign  to  show  that  if  these 
guys  are  reading  the  paper, 
maybe  you  ought  to  be  reading  it 
as  well." 

She  said  Investors  Business 
Daily  is  ranked  as  the  fastest- 
growing  newspaper  in  the  coun- 
try with  an  83  percent  increase  in 
circulation  over  the  last  five 
years. 
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AMENDMENT  NO. Calendar  No. 

Furpose:  To  repeal  the  prohibitions  against  political  rec- 
ommendations relating  to  Federal  employment,  and  for 
other  purposes. 

EN  THE  SENATE  OF  THE  UNITED  STATES— 104th  Cong.,  1st  Sess. 

S.343 

To  reform  the  regulatory  process,  and  for  other  purposes. 

Referred  to  the  Committee  on 

and  ordered  to  be  printed 

Ordered  to  lie  on  the  table  and  to  be  printed 

AMENDMENT  intended  to  he  proposed  hy  Mr.  SlMON       j^r     Ho+Pi'C-Vclj 

£^r.  fceidi    h*r.  4>rwp*sot>,  |ar.  "OomenicJ 

VIZ: 

1  At  the  appropriate  place  in  the ,  insert 

2  the  following  new  section: 

3  SEC.  .  REPEAL  OF  PROHIBITIONS  AGAINST  POLITICAL 

4  RECOMMENDATIONS  RELATENC  TO  FEDERAL 

5  EMPLOYMENT. 

6  (a)  In  GENERAL.— (1)  Section  3303  of  title  5,  United 

7  States  Code,  is  repealed. 

8  (b)  Technical  and  Conforming  Amendments.— 

9  (1)  The  table  of  sections  for  chapter  33  of  title  5,  United 

10  States  Code,  is  amended  by  striking  out  the  item  relating 

11  to  section  3303. 
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1  (2)  Section  2302(b)(2)  of  title  5,  United  States  Code, 

2  is  amended  to  read  as  follows: 

3  "(2)  solicit  or  consider  any  recommendation  or 

4  statement,  oval  or  written,  with  respect  to  any  indi- 

5  vidual  who  requests  or  is  under  consideration   for 

6  any  personnel  action  unless  such  recommendation  or 

7  statement   is   based    on    the   personal    knowledge    or 

8  records  of  the  person  furnishing  it  and  consists  of — 

9  "(A)  an  evaluation  of  the  work  perform- 

10  ance,  ability,  aptitude,  or  general  qualifications 

1 1  of  such  individual;  or 

12  "(B)   an  evaluation   of  the   character,   lcy- 

13  alty,  or  suitability  of  such  individual;". 
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February  6,  1996 


TO  :       Senator  Trent  Lott 

Attention:   Stan  Harris;  Ney  Williams 

FROM  :       American  Law  Division 

SUBJECT  :  Issues  Concerning  Restrictions  on  Referrals  and 
Recommendations  by  Members  of  Congress  to  Executive 
Agencies  Regarding  Agency  Personnel  Matters 


This  memorandum  responds  to  your  request  for  a  brief  discussion  of  the 
restrictions  contained  in  the  Hatch  Act  Amendments  of  1993  concerning 
"referrals"  or  recommendations  for  appointment,  employment,  promotion  or 
other  personnel  actions  in  the  federal  government  from  Members  of  Congress 
and  from  other  government  officials,  and  the  restriction  on  private  citizens 
asking  their  Representatives  and  Senators  in  Congress  for  a  recommendation  for 
appointment  or  promotion  in  most  positions  in  the  federal  government. 

The  provisions  of  federal  law  governing  political  recommendations  by 
Members  of  Congress  for  applicants  to  federal  jobs  were  amended  as  part  of  the 
Hatch  Act  revisions  enacted  in  the  103rd  Congress,  P.L.  103-94,  October  6, 1993; 
see  107  Stat.  1001,  1006.  These  amendments  went  into  effect  in  February  of 
1994. 

The  new  law  at  5  U.S.C.  I  3303,  as  amended  by  the  Hatch  Act  reforms,  now 
expressly  prohibits  a  Member  of  Congress  from  making  a  recommendation  or 
statement  on  behalf  of  an  employee,  or  an  applicant  to  be  an  employee,  of  a 
federal  agency  to  certain  positions  in  that  agency  on  any  basis  (5  U.S.C.  § 
3303(c))',  including  the  ba6is  of  one's  political  affiliation,  except  that  a  Member 
may  provide  a  "statement"  which  "relates  solely  to  the  character  and  residence 
of  the  employee  or  applicant."  5  U.S.C.  §  3303(f)(2).2  Additionally,  the  statute 
prohibits  an  applicant  or  an  employee  from  seeking  or  requesting  from  a 
Member  of  Congress  or  from  a  congressional  employee  any  recommendation  for 


See  also  dilution  of  "applicant"  ar.d  "employes"  at  5  U.S.C.  I  330S:a)(2)  and  (S). 


*  In  addition  to  prohibiting  rotjxrscndauons  fro.-a  Members  of  Congress,  the  law  also 
;..-3>^bius  tuch  re  iomacenaxtccs  from  cacp-oicorji  tmpioyeee,  any  elected  Stata  official,  any 
ori.ciel  of  a  political  party,  tad  ar;-;nr  rite  vio  tries  to  j-Jjutrice  the  personnel  process.  See  S. 
Kpt.  No.  1CS-57,  103rd  Cong.,  Is:  Seas.  17  (If  S3). 
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employment  or  other  personnel  action,  other  than  the  character  reference 
described  above.  5  U.S.C.  §  3303(d).  A  statement  from  a  Member's  office  which 
is  requested  or  required  by  the  hiring  agency  and  concerns  only  the  work 
performance,  ability,  aptitude  or  other  such  matters  of  an  applicant  or  employee, 
may  be  provided  by  the  congressional  office.  Note  5  U.S.C.  §  3303(f)(1). 

Initial  questions  and  issues  have  arisen  under  the  statutory  restrictions 
concerning  the  prohibition  on  private  citizens  contacting  their  Representatives 
and  Senators  in  Congress  asking  them  to  contact  a  federal  agency  on  their 
behalf,  or  to  recommend  them  for  appointment  or  promotion  or  other  action,  in 
relation  to  certain  covered  "personnel  actions."  As  discussed  above,  the  federal 
law  expressly  provides  that  "an  employee  or  applicant  who  requests  or  is  under 
consideration  for  a  personnel  action  in  an  agency  is  prohibited  from  requesting 
or  soliciting  from  a  person  or  organization  referred  to  under  subsection  (b)(1) 
through  (4)  a  recommendation  or  statement."  5  U.S.C.  §  3303(d). 

Such  initial  questions  thus  do  not  focus  on  the  restrictions  that  Congress 
has  placed  upon  its  own  Members  in  the  recommendation  process,  nor  on  the 
potential  self-imposed  limitations  on  individual  Member  "oversight"  of  federal 
executive  agency  action  concerning  personnel  policies  and  actions,  but  rather 
focus  on  the  issue  of  the  statutory  restriction  on  an  individual  private  citizen 
(one  who  is  an  "applicant")  contacting  his  or  her  Senator  or  Representative 
seeking  assistance  in  a  personnel  matter  before  a  federal  agency.  Critics  of  the 
current  statutory  ban  have  questioned  whether  the  prohibition  on  private 
citizens  seeking  assistance  from  their  Members  of  Congress  comports  with  the 
First  Amendment's  right  to  petition  the  Government  for  a  redress  of  grievances. 

Whatever  the  historical  context,  practice  and  meaning  of  the  right  to 
petition  during  the  colonial  period  of  our  Nation,3  the  right  to  petition  under 
the  First  Amendment  has  come  to  mean  in  a  modern  context  something  similar 
or  adjunct  to,  or  even  "subsumed"  by  the  right  of  free  speech  and  the  freedom 
of  expression.4  The  modern  cases  dealing  with  the  right  to  petition  the 
Government  have  often  dealt  with  the  issue  of  whether  the  petition  clause  gives 
an  unqualified  immunity  from  libel  laws  for  statements  within  a  petition.  In 
finding  that  no  unqualified  immunity  exists,  the  Supreme  Court  discussed  the 
right  to  petition  generally  in  McDonald  v.  Smith,1': 

The  First  Amendment  guarantees  "the  right  of  the  people  ...  to 
petition  the  Government  for  a  redress  of  grievances."  The  right  to 
petition  is  cut  from  the  same  cloth  as  the  other  guarantees  of  that 


3  See,  HiggiMon.  "A  Short  KiEtory  of  he  Right  to  Petition  the  Government  for  the  Redress 
of  Grievances",  96  Yale  Law  Journal  142  (19SS),  Spanbauer.  "The  First  Amendment  Right  to 
Petition  Government  for  a  Redress  of  grievances:  Cut  From  a  Different  Cloth",  21  Hastings 
Constitutional  Law  Quarterly   15  (15S3). 


*  KigSi^£or.,  cupra  at  165-166,  SjEfibauer,  supra  «.t  16-17. 
6  472  U.S.  479,  482  (1986). 
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Amendment,  and  is  an  assurance  of  a  particular  freedom  of  expression. 
In  United  States  v.  Cruikshank,  92  U.S.  542  (1876),  the  Court  declared 
that  this  right  is  implicit  in  "[t]he  very  idea  of  government,  republican 
in  form."  id,,  at  552.  And  James  Madison  made  clear  in  the 
congressional  debate  on  the  proposed  amendment  that  people  "may 
communicate  their  will"  through  direct  petitions  to  the  legislature  and 
government  officials.  1  Annals  of  Cong.  738  (1789). 

The  right  to  petition  the  government  was  cited  as  one  of  the  reasons  that 
a  federal  law,  the  Sherman  Anti-Tni6t  Act,  could  not  be  interpreted  to  prohibit 
a  combination  of  business  rivals  in  one  industry  participating  in  a  joint  effort 
to  seek  favorable  transportation  legislation  through  lobbying  and  other  such 
contacts  with  the  government,  even  to  the  potential  economic  detriment  of  a 
competing  industry,  fin  Eastern  Railroad  President's  Conference  v.  Noerr  Motor 
Freight,  Inc.f  the  Supreme  Court  noted  that  the  activity  of  "the  people  to  make 
their  wishes  known  to  their  representatives",  that  is,  the  "solicitation  of 
governmental  action",  involves  the  "right  of  petition  [which]  is  one  of  the 
freedoms  protected  by  the  Bill  of  Rights",  and  could  not  be  restricted  by  statute 
without  serious  First  Amendment  implications.  The  Court  noted  there:  "In  a 
representative  democracy  such  as  this,  these  branches  of  government  act  on 
behalf  of  the  people,  and,  to  a  very  large  extent,  the  whole  concept  of 
representation  depends  upon  the  ability  of  the  people  to  make  their  wishes 
known  to  their  representatives."7 

The  potential  and  actual  impact  on  the  First  Amendment  right  to  petition 
that  may  result  from  the  enforcement  of  this  statutory  prohibition  on  private 
citizens  importuning  and  requesting  governmental  action  of  their 
representatives  in  Congress  regarding  official  governmental  personnel  matters, 
would  thus  appear  to  be  a  legitimate  inquiry  and  area  of  legislative,  as  well  as 
potentially  judicial,  concern. 

The  statutory  restrictions  might  also  arguably  impact  on  certain  aspects  of 
"oversight"  of  the  federal  bureaucracy  by  Members  of  Congress.  To  the  extent 
that  the  statute  seeks  only  to  limit  and  ban  undue  political  influence  or 
eliminate  extraneous  matters  from  consideration  in  a  merit  personnel  process 
in  federal  executive  agencies,  there  could  be  little  argument  that  such 
limitations  serve  important  public  policy  concerns.  However,  there  is  anecdotal 
evidence,  and  legitimate  concerns  raised  from  congressional  critics,  that  the 
federal   executive  agencies   are  interpreting  the  "Hatch  Act"   amendment 


6  265  U.S.  127,  137-186  (1961). 

7  365  U.S.  137.  The  Court  also  noted  that  in  the  context  of  lobbying  for  legislation  that 
motive*  of  a  petitioner  are  not  relevant  to  the  right  to  petition,  and  that  motives  of  potential 
econcsuo  benefit  or  advantage  to  the  petitioner  do  not  exclude  activity  from  protection  of  the  Bill 
of  Rights:  "The  right  of  the  people  to  inform  their  representatives  in  government  of  their  desires 
...  cannot  properly  be  made  to  depend  upon  their  intent  in  doing  bo.  It  is  neither  unusual  nor 
illegal  for  people  to  seek  action  .in  the  hope  that  they  may  bring  about  an  advantage  to 
themselves...."  365  U.S.  139. 
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restrictions  on  referrals  and  recommendations  from  Members  of  Congress  in 
such  a  broad  manner  as  to  forestall  and  prohibit  any  individual  Member  inquires 
concerning  agency  personnel  matters  and  decisions  generally  or  specifically, 
including  those  that  may  arguably  involve,  for  example,  discriminatory  or 
retaliatory  personnel  actions,  which  may  be  legitimate  areas  of  inquiry  and 
concern  of  a  Member  of  Congress. 

The  recognized  legislative  "oversight"  authority,  inherent  in  Congress' 
constitutional,  legislative  functions,  is  a  power  of  the  institution  of  the  House 
or  Senate  carried  out  by  their  respective  committees  through  the  rules  of  the 
House  and  Senate,  and  has  not  been  recognized  as  an  authority  of  individual 
Members  of  Congress.6  There  are,  however,  legitimate  policy  reasons  and 
arguments  for  the  congressional  "referral"  function  as  part  of  the  official 
representational  duties  of  individual  Members  of  Congress  regarding  agency 
activities  and  their  constituents'  dealings  with  the  federal  executive  bureaucracy. 
In  discussing  the  theoretical,  as  well  as  the  ethical  context  for  these 
representational  activities,  the  late  Senator  Paul  Douglas  of  Illinois,  in  his 
valued  treatise  Ethics  in  Government,  noted  that  the  individual  attention  and 
oversight  of  a  Member  of  Congress  concerning  administrative  and  executive 
processes  is  grounded  firmly  in  our  concepts  of  checks  and  balances  in  a 
representative  democracy,  as  well  as  our  natural  and  historical  distrust,  as  a 
nation,  of  unelected  governments: 

Much  of  the  mail  and  time  of  members  of  Congress  is  devoted  to  the 
requests  of  constituents  about  matters  concerning  which  they,  the 
constituents,  are  dealing  with  the  administrative  agencies  of  the 
government.  In  countries  dominated  by  civil  servants,  such  as  imperial 
Germany  and  to  a  lesser  degree  Great  Britain,  any  intervention  by 
legislators  in  such  administrative  matters  is  severely  discouraged.  The 
bureaucracy  in  these  countries  contends  that  the  function  of  the 
legislators  is  to  make  the  laws  and  that  of  the  public  administrators 
is  to  administer  them,  and  that  consequently  neither  should  interfere 
with  the  work  of  the  other.  ...  These  men,  consciously  or 
unconsciously,  regard  the  civil  service  officials  as  devoted  public 
servants  ...  [in  contrast  to]  the  "impure"  legislator  ....  [Such  attitude] 
is  fostered  by  those  who  would  create  an  "administrative  state"  in 
which  the  real  directing  power  would  be  exercised  by  self-selecting  and 
self-perpetuating  group  of  officials  rather  than  by  elected 
representatives  of  the  people.  At  its  roots  thsre  is  a  concealed  but 
deep  distrust  of  democratic  government  and  democratic  processes. 
*  *  * 

The  truth  is  that  legislation  and  administration  should  not  be  kept 
in  air-tight  and  separate  compartments.  In  order  that  each  group  may 
perform  its  own  job  adequately,  it  should  within  limits  interest  itself 


6  tekland  Oil  Compcny,  Jr.:.  v.  FTC,  54S  F .2i  S17,  979-9S0  (D.C.  Cir.  1S&6),  affinrdng  408 
?.  Sustj.  2<-~  (D.D.C.  'i.2";C,\  isc  i;.  Zi'-.-.-:;  -i  T  R.D.  >40  CD.D.C.  1668),  affd  sub.  r.om.  Southern 
OaitHan  UaderiKts  Car.  <  ~--  ■-.  ■:.  "cUc-,  ~'~  F.2i  777  CDC.  Cir.  ISSi);  Leash  v.Eesolutien  Trust 
CzrpcraHon,  E50  F."Supp.  ESS  CD.D.C.  IES<), 
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in  the  work  of  the  other.  There  is  then,  a  sound  ethical  basis  for 
legislators  to  represent  the  interests  of  constituents  and  other  citizens 
in  their  dealings  with  administrative  officials  and  bodies. 

Besides  this  ethical  justification,  there  is  a  practical  necessity  for  it. 
Out  of  a  deep  instinctive  wisdom,  the  American  people  have  never 
been  willing  to  confide  their  individual  or  collective  destinies  to  civil 
servants  over  whom  they  have  little  control.  They  distrust  and  dislike 
a  self-perpetuating  bureaucracy,  because  they  believe  that  ultimately 
it  will  not  reflect  the  best  interests  of  the  people.  They  therefore  turn 
to  their  elected  representatives  to  protect  their  legitimate  interests  in 
their  relationship  with  the  public  administrators.9 

There  thus  may  be  some  competing  policy  concerns  in  limitations  and 
restrictions  which  are  interpreted  to  limit  Membere  of  Congress,  individually,  to 
seek  information  upon,  to  communicate  with,  and  to  provide  input  to  federal 
executive  branch  officials  concerning  agency  personnel  policy,  decisions  and 
other  such  related  matters  which  impact  directly  on  constituents  of  the  Member. 


Jack  Maskell 
Legislative  Attorney 


B  Douglas,  Paul  H.,  Ethiei  in  QovemmerO,  Harvard  University  Press  (Cambridge  1952),  at 
«S;  bv-e  ako  discussion  in  Senate  Committee  Print,  "Ethical  St^ncsrdg  in  Goverr-ner.t",  Pj??rrt 
-  Subecsanittee  of  tie  Ccmmrtee  on  Labor  and  Public  Welfare,  S2d  Cong.,  1st  Sess.,  (1951), 
26-80. 
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cHnifrb  istatcg  Senate 


c;v.-:=c!  ;:  <■■:•.  i-.: 


:tea   to   v 


:n   resrrect    to   cur   recent 


.t  c: 


-quiry 
Sxecut: 


vcur  ce-=j 
Secretaria 


I  have  received 
:atricia  Cuir.tar.s 


inrcrraticn  trcm  Act 
c£  Custt-s  which  I  a~  enclosing  fcr  ycur  review.   As  ycu  will 
r.cte,  Customs  is  viewing  letters  en  this  issue,  from  .Veneers  cf 
Ccr.gress,  to  be  in  violation  with  the  recent  Hatch  Act  Reform  Law 
provisions.   Khile  I  strongly  feel  that  Congressional  ccr.rr.ent  en 
a  bread  eclicy  ratter  such  as  this  (and  net  regarding  any  cr.e 
individual)  is  ccr.pletely  consistent  with  the  new  previsions,  it 
is  clear  that  the  Clinton  Administration  feels  otherwise. 

I  would  sincerely  appreciate  ycur  locking  this  r.aterial  over 
and  letting  r.e  knew  if  ycu  have  any  questions  cr  ccr.-ents,  or  if 
I  ray  be  of  further  assistance  in  scr.e  ether  way.   In  the 
-.eanti-e,  I  an  working  legislatively  in  an  effort  to  repeal  the 
Hatch  reform  previsions  which,  as  in  this  case,  have  been  so 
often  misinterpreted. 

It  is  a  privilege  to  have  the  chance  to  be  cf  service,  and  I 
want  to  thank  ycu  again  for  giving  _e  this  opportunity  to  be 
helpful.   With  kind  personal  regards  and  very  best  wishes,  I 
remain 


Sincerely  vcurs, 


Enclosure 
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DEPARTMENT    OF    THE    TREASURY 

U.S.    CUSTOMS    SERVICE 

WASHINGTON.  DC.  20229 


JAN  191995 


The  Honorable  Trent  Lott 
United  States  Senate 
Washington,  D.C.  20510-2403 

Dear  Senator  Lott: 

New  amendments  to  section  3303  of  title  5,  U.S.  Code,  require  us 
to  return  the  attached  correspondence,  which  we  recently  received 
concerning  Marine  Enforcement  Officers.   Under  these  amendments, 
we  are  barred  from  considering  any  unsolicited  recommendation  or 
statement  received  from  an  elected  official,  or  an  official  of  a 
political  party,  which  is  made  on  behalf  of  any  career  civil 
servant  who  is  seeking  or  seeking  to  avoid  a  personnel  action,  or 
in  support  of  anyone's  application  for  a  job  in  the  career 
service . 

We  appreciate  your  interest  in  this  matter;  however,  as  described 
above,  we  regret  that  we  cannot  consider  your  communication.   For 
your  information,  I  am  also  enclosing  a  copy  of  the  recently- 
named  section  3303. 

Sincerely, 


^r^. 


Patricia  Quintana 

Acting  Executive  Secretariat 

Office  of  the  Commissioner 


Enclosures 
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DEPARTMENT  OF  THE  TREASURY 
U.S.  CUSTOMS  SERVICE 

WASHINGTON.  DC. 


DEC  5  1994 


The  Honorable  Trent  Lott 
United  States  Senate 
Washington,  D.C.  20510 

Dear  Senator  Lott : 

New  amendments  to  section  3303  of  title  5,  U.S.  Code,  require  us 
to  return  the  attached  correspondence,  which  we  recently  received 
from  you  concerning  Marine  Enforcement  Officers.   Under  these 
amendments,  we  are  barred  from  considering  any  unsolicited 
recommendation  or  statement  received  from  an  elected  official,  or 
an  official  of  a  political  party,  which  is  made  on  behalf  of  any 
career  civil  servant  who  is  seeking  or  seeking  to  avoid  a 
personnel  action,  or  in  support  of  anyone's  application  for  a  job 
in  the  career  service. 

We  appreciate  your  interest  in  this  matter;  however,  as  described 
above,  we  regret  that  we  cannot  consider  your  communication.   For 
your  information,  I  am  also  enclosing  a  copy  of  the  recently- 
named  section  3303. 

Sincerely, 


Patricia  Quintana 

Acting  Executive  Secretariat 

Office  of  the  Commissioner 
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©niteb  States  Senate 

WASHINGTON.  DC  :0510-2403 


December  1,  1994 


Hon.  George  Weise 

Commissioner 

United  States  Customs  Service 

1301  Constitution  Avenue,  N.W.,  #3136 

Washington,  DC   20229 

Dear  Commissioner  Weise : 

I  wanted  to  write  to  you  on  behalf  of  a  representative  of  a 
group  of  Customs  Service  Marine  Enforcement  Officers. 

The  enclosures  with  this  letter  detail  the  nature  of  the 
concern  and  should  be  self  explanatory.   I  would  sincerely 
appreciate  you  and  your  staff  looking  into  this  situation  in  a 
way  that  will  provide  every  possible  assistance.   Should  you  have 
any  questions  about  these  materials,  please  feel  free  to  make  any 
direct  constituent  contact  you  feel  necessaria  for  whatever 
additional  information  you  or  your  staff  might  need. 

As  you  would  probably  expect,  I  place  a  high  priority  on 
looking  into  constituent  concerns  and  would  like  to  respond  on 
this  in  a  very  personal  way.   Therefore,  it  would  help  expedite 
my  handling  of  this  case  if  you  could  refer  my  constituents  by 
name  in  your  reply.   Again,  I  truly  appreciate  your  time  and 
attention  to  this  for  me. 

I  look  forward  to  hearing  from  you  soon,  and  with  kind 
regards  and  very  best  wishes,  I  am 


Sincerely  yours, 


Trent  Lott 
TL : mnw 
Enclosure 


PLEASE  SEP 


56 


TO:  Senator  Trent  Lott 

<*S7  Russel  Senate  Building 
Wash! ng ton, D. C. ,  20510 


FROM:  Marine  Enrorcement  Field  Officer 


SUBJECT:  Conversion  rrom  Marine  Enrorcement  Officer  to 
"Spec  1  a  1  Agent " 


ly  request  assistance  in  being  converted  rrom  a 
nt  Officer  (M.E.O.)  GS-1601  to  a  Criminal 
ciai  Agent"  OS -1611. 


Dear  Senator  Lott, 

I  res  pect f  u 1 
Marine  Enforceme 
Investigator  "Spe 

The  U.  5.  Customs  Service  in  adopting  it's  new  reorganisation 
plan  has  been  phasing  out  the  marine  patrol  and  thus  the  M.E.O. 
positions  in  this  region. 

In  August,  1994,  I  applied  ror  an  "open"  criminal  investigator 
position  vacancy  announcement  #  ENF2/ 9a-055D5 .  1  was  told  that  1 
was  eligible  ror  the  position  and  made  the  "Best  Qualiried"  list 
for  alternate  staffing  automatically  as  a  Senior  M.E.O..  but  my 
name  was  not  on  the  reallocation  list.  One  nundred  rirteen  i  115i 
criminal  investigator  11311;  positions  were  filled  recently 
including  new  hires  and  co-op  students. 

1  have  worked  hard  since  being  hired  as  a  M.E.O.  in  1967  to 
support  the  U.  S.  Custom's  Marine  Program  and  feel  that  I  could  be 
of  great  benefit  to  the  service  as  an  agent.  I've  successfully 
completed  all  training  required  for  the  GS-1611  position  and  would 
not  require  any  additional  training  if  this  conversion  is  made.  I 
also  recently  completed  my  college  degree  and  have  been  studying 
law  and  plan  to  sit  tor  the  bar  exam  soon. 

My  service  to  the  U.  S.  Customs  Service  has  been 
exemplary.  I  received  the  Customs  Service  Award  rrom  the 
Commissioner  not  to  long  ago.  I  carry  a  full  case  load  like  all 
other  investigators  in  our  office  and  actively  pursue  all  criminal 
cases  assigned  to  me. 


I  only  ask  that  I  be  allowed  to  continue  with  the  U. 
Service  in  the  job  that  I  was  trained  to  do. 


tus toms 


Sincerely, 

Marine  Enforcement  Officer 
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UNITED  STATES  GOVERNMENT 

Memorandum 


DEPARTMENT  OF  THE  TREASURY 
UNITED  STATES  CUSTOMS  SERVICE 


DATE:   SEP  2  7  1994 

FILE:  PER  5-09-OE-ADM   MC 


TO      :   All  SACS 

FROM   :   Acting  Chief  of  Administration 
Office  of  Enforcement 

SUBJECT:   Selection  from  Recent  Office  of  Enforcement  Only 
GS-1811  Vacancy  Announcement 


As  you  are  aware,  the  Customs  Service  has  been  allocated  107 
Criminal  Investigator  (1811)  positions  to  be  filled  by  the  Office 
hfvenbeene??li;d.T°  ^  SeVent^five  <75>  <*  these  positions 

After  careful  consideration,  the  remaining  Criminal  Investigator 
positions  were  selected  by  the  Assistant  Commissioner,  Office  of 
Enforcement.  Every  effort  was  made  to  select  those  individuals 
^r?«^y  recoIwnended<  ^t  not  reachable,  on  the  earlier  Cus?oms 
wide  1811  vacancy  announcement.   In  the  interest  of  time  (FY94 

2!  «~-tWO  "eZkV    and  due  to  the  fact  **«  Commissioner  has  asked 
the  Office  of  Enforcement  to  try  to  find  positions  for  as  many 
MEO  s  as  possible,  because  of  the  several  cutbacks  in  the  Marine 
program,  the  remaining  selections  were  made  based  upon  a 
determination  of  background  qualifications  and  specific  needs 
within  an  area. 

I  apologize  in  advance  for  the  lack  of  coordination  with  your 
various  offices  and  any  inconvenience  this  may  cause,  but  time 
and  circumstances  dictated  this  course  of  action. 

On  September  26,  1994,  the  Chief  of  Administration  faxed,  for 
your  information,  a  list  of  all  the  names  of  the  1994  New  Hire 
Criminal  Investigator  positions  and  their  perspective  posts  of 

nf™  ^t   anvc<5uesti°ns,  or  require  additional  information, 

?ianv  ™£  X        r  Special  Aqent  Marshall  Collins  at  927-i970. 

Thank  you  for  your  coooeration. 


Richard  H.  Smith 


58 


Department  of  Veterans  Affairs 

Deputy  Assistant  Secretary  for  Human  Resources  Management 

Washington  DC  20420 


"JAN    ■  1   1955 

The  Honorable  Trent  Lott 
United  States  Senate 
Washington,  DC  20510 

Dear  Senator  Lott: 

This  is  in  reply  to  the  inquiry  from  your  office  on  behalf  of  Mr.  Christopher  Brian 
Bishop,  a  veteran  who  is  seeking  employment  in  the  Federal  Government.  I  regret  that 
cur  October  25,  1994,  reply  to  you  was  net  responsive  and  want  to  assure  you  that  we 
are  not  maintaining  a  file  of  inquiries  which  have  been  returned  based  on  provisions  of 
the  Hatch  Act  Amendments. 

The  Department  of  Veterans  Affairs  (VA)  has  for  many  years  been  a  leader  among 
large  Federal  agencies  in  the  employment  of  veterans.  In  order  that  VA  may  continue 
and  improve  on  its  success  in  this  area,  the  Secretary  of  Veterans  Affairs  has  during 
his  tenure  been  a  strong  advocate  of  veterans'  preference  in  hiring  and  has  made 
employment  and  advancement  opportunities  for  veterans  in  VA  one  of  his  top  priorities. 

In  support  of  Department-wide  efforts  to  increase  veterans  employment,  we  are 
always  pleased  to  consider  qualified  veterans  for  VA  positions.  We  therefore  very 
much  appreciate  your  inquiry  concerning  Mr.  Bishop's  interest  in  VA  employment. 

To  assist  Mr.  Bishop  in  his  efforts,  staff  in  our  Employment  and  Training  Service 
have  put  together  some  information  about  application  procedures  and  veterans 
preference.  This  material  is  enclosed. 

I  hope  that  this  information  is  helpful  and  that  we  may  assist  you  in  addressing  any 
future  concerns  which  you  have  on  behalf  of  the  veterans  we  serve. 

Sincerely  yours, 

Joyc,e'<F^Felder      "    _ 
Associate  Deputy  Assistant 
Secretary  for  Human  Resources 
Management 
Enclosures 
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DEPARTMENT  OF  VETERANS  AFFAIRS  (VA) 
FACT  SHEET 

PURPOSE:   RESPOND  TO  INQUIRY  FROM  SENATOR  TRENT  LOTT  ON  BEHALF 
OF  MR.  CHRISTOPHER  BRIAN  BISHOP 

General  employment  Information 

To  be  considered  for  many  positions  in  the  Federal  Government,  it  is  necessary  to 
apply  through  competitive  examining  procedures  of  the  U.S.  Office  of  Personnel 
Management  (OPM).  However,  certain  veterans  can  be  employed  under  special 
noncompetitive  authorities  such  as  Veterans  Readjustment  Appointments  (VRAs). 
Information  about  these  appointment  methods  and  application  procedures  is  attached. 

Most  VA  hiring  is  done  locally  at  VA  field  facilities  across  the  country.  To  explore  local 
employment  prospects,  it  is  suggested  that  Mr.  Bishop  contact  human  resource 
management  (HRM)  officials  at  the  VA  locations  where  he  wishes  employment 
consideration.  These  officials  will  be  glad  to  inform  him  of  opportunities  at  their 
facilities  and  help  in  any  way  they  can.  A  list  of  VA  field  facilities  is  also  attached.  If 
Mr.  Bishop  will  contact  David  Tracy,  a  Staffing  Specialist  in  the  Office  of  Human 
Resources  Management  (OHRM)  in  Washington,  D.C.  (phone:  (202)  535-8227),  Mr. 
Tracy  would  be  pleased  to  provide  the  names  and  phone  numbers  of  HRM  officials  at 
those  VA  facilities  where  Mr.  Bishop  would  be  interested  in  working. 

In  VA  and  many  other  Federal  agencies,  authority  is  delegated  to  local  management  to 
determine  recruitment  sources  to  be  used  when  filling  positions.  Most  facility  merit 
promotion  plans  give  first  consideration  for  VA  positions  to  current  employees. 
However,  other  sources  (for  example,  lists  of  eligible  candidates  maintained  by  OPM  or 
VA's  Delegated  Examining  Unit  (DEU)  in  Richmond,  Virginia,  for  health  care-related 
occupations,  and  facility-maintained  lists  of  eligibles)  may  be  used  if  selecting  officials 
want  to  consider  additional  candidates.  Mr.  Bishop  is  eligible  for  appointment  under  the 
VRA  authority  and  would  be  considered  for  those  positions  for  which  local  authorities 
request  a  list  of  VRA-eligibles.  Mr.  Tracy  can  provide  additional  information  to  Mr. 
Bishop  regarding  procedures  for  establishing  his  eligibility  for  VA  positions  with  OPM  or 
VA's  DEU. 

VA  Employment  in  the  Security/Law  Enforcement  Field 

Police  Officers  are  employed  at  many  VA  facilities  nationwide.  These  positions  are 
filled  locally  and  candidates  may  be  recruited  from  a  variety  of  sources.  As  indicated  in 
the  previous  section,  the  best  source  of  information  about  local  employment  prospects 
is  the  HRM  office  at  the  VA  facility  where  employment  is  sought. 
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Veteran  Preference  for  Federal  jobs 

*  *  *  •* 

By  l»w,  veteraw  who  ire  disabled  or  who  served  on  active  duty  In  the  United  States  Armed  Forces  during 
certain  specified  tlmt  perlodi  or  In  military  campaigns  art  entitled  to  preference  over  nonveterans  both  in 
Federal  civil  service  hiring  and  In  retention  during  reductlonj  In  force. 


*   Hiring  Prtfertnct  In  civil  Serv/ce 

Examinations 

•  candidates  who  pass  an  examination  are 
ranked  by  their  scores.  Veterans  eligible  for 
preference  are  entitled  to  have  S  or  10  extra 
points  (explained  below)  included  In  their  scores 
If  they  pass  an  examination.  A  passing  score  Is 
70  or  higher. 

•  Regardless  of  their  scores,  qualified  veterans 
with  a  compensable  service-connected  disability 
of  10  percent  or  more  are  placed  at  the  top  of 
most  civil  service  examination  lists  of  ellgiblts, 
except  for  scientific  and  professional  jobs  at  GS 
9  or  higher. 

•  A  Federal  agency  hiring  candidates  from  an 
examination  list  must  consider  the  top  three 
available  candidates  for  each  vacancy. 

•  An  agency  may  not  pass  over  a  candidate 
with  preference  and  select  an  Individual  without 
preference  who  has  the  same  or  lower  score, 
unless  the  Office  of  Personnel  Management 
approves  the  agency's  reasons. 

•  Veterans  may  apply  within  no  days  after 
discharge  for  any  examination  open  during  their 
military  service. 

■£  J-Po/nt  Hiring  Prt/er«nce 

Five  points  are  added  to  the  passing  examina- 
tion score  of  a  veteran  who  served: 

•  During  the  period  December  7, 1941,  to  July  1, 
19SJ;0r 

•  For  mere  than  180  consecutive  days,  any  part 
of  which  occurred  after  January  31,  1955,  and 
before  October  1$,  i97«;or 


•  In  a  campaign  or  expedition  for  which  a 
campaign  medal  has  been  authorized,  including 
Lebanon,  Grenada,  Panama,  and  Southwest  Asia 
(Desert  Shield/Storm). 

Medal  holders  who  enlisted  after  September  7, 
1910,  or  entered  on  active  duty  on  or  after 
October  14,  1982,  must  have  served  continu- 
ously for  24  months  or  the  full  period 
called  or  ordered  to  active  duty.  The  service 
requirement  does  not  apply  to  veterans  with 
compensable  service-connected  disabilities,  or 
to  veterans  separated  for  disability  in  the  line  of 
duty,  or  for  hardship. 

10-Polnt  Hiring  Pre  ft  re  neat 

Ten  points  are  added  to  the  passing  examina- 
tion score  of: 

•  A  veteran  who  served  at  any  time  and  who 

(1)  has  a  present  service-connected  disability  or 

(2)  is  receiving  compensation,  disability  retire- 
ment benefits,  or  pension  from  the  military  or 
the  Department  of  Veterans  Affairs.  Individuals 
who  received  a  Purple  Heart  qualify  as  disabled 
veterans. 

•  An  unmarried  spouse  of  certain  deceased 
veterans,  a  spouse  of  a  veteran  unable  to  work 
because  of  a  service-connected  disability,  and  a 
mother  of  a  veteran  who  died  in  service  or  who 
is  permanently  and  totally  disabled. 
Ttn-polnt  preference  ellglbles  may  apply  for  any 
Job  for  which  (1)  a  list  of  examination  eligibles 
Is  (or  Is  about  to  be)  established,  or  (2)  a  non- 
temporary  appointment  was  made  In  the  last  3 
years. 

(continued) 
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Criminal  Investigators  are  employed  in  several  VA  organizations:  the  Office  of 
Acquisition  and  Facilities,  the  Office  of  Security  and  Law  Enforcement,  and  the 
Inspector  General's  Office.  These  offices  have  operations  both  in  the  field  and  in 
Central  Office.  Staffing  for  all  Criminal  Investigator  positions  is  handled  by  Central 
Office  HRM  Service.  Inquiries  about  Criminal  Investigator  positions  may  be  directed  to 
Pat  Marshall,  a  Staffing  Specialist  in  OHRM's  Central  Office  HRM  Service,  on 
(202)  523-8687. 
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Department  of  Veterans  Affairs 

Deputy  Assistant  Secretary  for  Personnel  and  Labor  Relations 
Washington  DC  20420 


OCT  2  5  m 


The  Honorable  Trent  Lott 
United  States  Senate 
Washington,  D.C.   20510 

Dear  Senator  Lott: 

This  responds  to  your  inquiry  to  the  Secretary  on  behalf  of  Mr.  Christopher 
Brian  Bishop  regarding  his  interest  in  working  for  the  Department  of  Veterans 
Affairs  (VA). 

We  appreciate  your  statement  on  behalf  of  Mr.  Bishop.   However,  recent 
statutory  changes  prohibit  us  from  accepting  your  statement  and  require  that  we 
return  it  to  you  with  the  notation  that  such  statements  are  in  violation  of  5  U.S.C. 
3303.   Staff  officials  have  prepared  the  attached  fact  sheet  to  provide  additional 
information  on  this  matter. 

VA  medical  centers  nationwide  employ  detectives  and  police  officers. 
Mr.  Bishop  may,  of  course,  be  considered  for  VA  positions  in  accordance  with 
applicable  procedures.  To  explore  VA  employment  opportunities,  we  encourage  him 
to  contact  Thorvald  J.  Testman,  Acting  Human  Resources  Management  Officer  at 
the  Biloxi,  Mississippi  VA  Medical  Center  to  discuss  his  interest  and  appropriate 
application  procedures.    Mr.  Testman  can  be  reached  at  601-388-5541,  extension 
5621. 

I  hope  this  information  will  be  helpful. 

Sincerely  yours. 


.ftopztftt.  Cowies 

;puty  Assistant  Secretary  for 
Human  Resources  Management 


Enclosures 
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FACT  SHEET 


Comparison 

Hatch  Act  Reform  Amendments 

Public  Law  103-94,  10/6/93 

Section  3303,  title  5  USC 


Old 


New 


Applied  to  examination  for,  or 
appointment  to,  positions  in 
the  competitive  service.   It 
prohibited  officials  from 
accepting  or  considering 
congressional 
recommendations  of 
applicants,  except  for 
recommendations  about  their 
character  or  residence. 


Amendment  expands  the  scope  of  the 
prohibition  by  including  employees  as  well  as 
applicants,  and  covering  the  excepted  service 
and  career  SES  as  well  as  the  competitive 
service. 


Still  prohibits  agency  officials  from  considering 
or  accepting  political  recommendations  or 
statements.  It  also  prohibits  them  from 
soliciting  and  requesting  these 
recommendations  or  statements. 

Specifies  that  an  agency  official  who  receives 
a  political  recommendation  or  statement  must 
return  it  to  the  person  who  sent  it  with  a 
notation  that  the  recommendation  or 
statement  violates  Section  3303. 


Any  otherwise  acceptable  recommendation  or 
statement  (e.g.,  nonpolitical)  is  only  to  be 
provided  if  it  was  solicited  as  part  of  the 
normal  personnel  action  process  (e.g., 
vacancy  annnouncement  requesting  third 
party  information  regarding  the  performance 
or  fitness  of  applicants). 
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Focused  its  prohibition  on 
agency  officials  and  did  not 
prohibit  Senators  and 
Congressmen  from  making 
recommendations. 


Expands  and  clarifies  the  definition  of  political 
officials.  Prohibits  Senators,  Congressmen, 
congressional  employee's,  elected  State  and 
local  officials,  political  party  officials  and  other 
individuals  or  organizations  from  making  or 
transmitting  political  recommendations  or 
statements. 


Also  prohibits  employees  and  applicants  from 
soliciting  or  requesting  political 
recommendations  or  statements. 


Limited  to  examinations  and 
appointments. 


Amended  version  includes  personnel  actions 
as  well.  Personnel  actions  include 
appointments,  promotions,  disciplinary  or 
corrective  actions,  details,  transfers, 
reassignments,  reinstatements,  restorations, 
reemployments,  performance  evaluations  and 
decisions  concerning  pay,  benefits,  or  awards. 


Amended  version  permits  agency  officials  to 
consider  statements  or  recommendation  as 
provided  in  law  under  limited,  narrowly  drawn 
circumstances,  e.g,  if  they  result  from  an 
agency  request  and  consist  solely  of  an 
evaluation  of  the  work  performance,  ability, 
aptitude,  and  general  qualifications  of  the 
employee  or  applicant  or  relate  to  character 
and  residence  of  an  individual. 


Recommendations  or  statements  requested 
by  agency  officials  to  determine  whether  an 
individual  meets  security  or  suitability 
standards  or  furnished  under  a  law  or 
regulation  with  respect  to  a  specific  category 
of  positions. 


J  CONUfilNCE 
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(Unttcb  States  Senate 

WASHINGTON.  DC  20510-2403 
July    27,     1994 


Hon.  Jesse  Brcwn 

Secretary 

Department  of  Veterans  Affairs 

Suite  1121 

810  Vermont  Avenue,  N.W. 

Washington,  DC   20420 

Dear  Secretary  Brown: 

I  am  taking  the  liberty  of  contacting  you  on  behalf  of  Mr. 
Christopher  Brian  Bishop,  a  military  veteran  who  is  seeking 
federal  civil  service  employment.   While  he  has  made  some 
applications,  he  would  appreciate  additional  information  about 
vacancies  in  the  Southeastern  United  States  for  which  he  might 
qualify.   He  is  particularly  interested  in  law  enforcement 
positions . 

Enclosed  for  your  information  is  correspondence  I  have 
received  which  details  the  nature  of  this  inquiry.   It  would  be 
very  helpful  to  me  if  you  or  your  staff  could  provide  me  with 
information  that  would  be  of  assistance  in  responding  on  this 
matter.   I  sincerely  appreciate  your  time  and  assistance,  and 
please  let  me  know  if  you  need  any  further  information  from  me. 

Thank  you  again  for  your  help,  and  with  kind  personal 
regards  and  very  best  wishes,  I  am 

Sincerely  yours, 

A       t 


TL:sbh 
Enclosure 
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UNITED  STATES 

OFFICE  OF  PERSONNEL  MANAGEMENT 

WASHINGTON,  D.C.  20413 

OFFICE  OF  THE  DIRECTOR 


AUG  I  5  1994 


Honorable  Trent  Lott 
United  States  Senate 
Washington,  DC   20510-2403 


Dear  Senator  Lott: 


This  is  in  response  to  your  inquiry  on  behalf  of 

Mr.  Christopher  B.  Bishop,  regarding  Federal  employment . 

Criminal  investigators  and  related  positions  at  the  GS-9  and 
above  grade  levels  are  filled  through  local  Office  of 
Personnel  Management  (OPM)  examining  procedures.   In  the 
Washington,  DC,  metropolitan  area,  the  positions  are  filled 
through  the  case  examining  method.   When  using  this  process, 
vacancies  are  advertised  as  they  occur,  either  by  OPM  or  the 
agency  which  has  the  vacancy.   The  vacancy  announcement 
lists  the  title,  series  and  grade  of  the  position;  the 
opening/closing  dates;  information  concerning  the 
qualification  requirements  of  the  position;  and  the  name  and 
phone  number  of  a  contact  person  in  the  recruiting  agency. 

To  hear  a  list  of  positions  advertised  under  case  examining 
in  the  Washington,  DC,  area,  Mr.  Bishop  may  call  our  Federal 
Employment  Information  Center's  (FEIC's)  automated  telephone 
system  on  (202)  606-2700,  message  code  406.   The  menu-driven 
system  contains  a  variety  of  material,  ranging  from 
information  of  interest  to  all  applicants  for  Federal 
employment  to  specific  competition  opportunities  and  is 
available  24  hours  a  day,  7  days  a  week.   Complete 
instructions  for  entering  the  menu  and  using  the  various 
options  are  provided  upon  access. 

Lists  of  additional  positions  for  which  OPM  is  accepting 
applications  are  displayed  in  local  FEIC'S  and  State 
Employment  Service  Offices.   To  obtain  information  regarding 
available  positions,  we  suggest  Mr.  Bishop  contact  the 
office  that  serves  the  geographic  areas  in  which  he  would 
like  to  work. 


68 


Honorable  Trent  Lott  2 

We  are  enclosing  a  few  vacancy  announcements  from  the  list 
that  may  be  of  interest  to  Mr.  Bishop.   If  he  needs 
additional  information  or  wishes  to  apply  for  any  of  the 
positions,  he  should  contact  the  agency  that  has  the 
vacancy. 

We  are  also  enclosing  a  directory  of  FEIC's,  a  list  of  the 
major  Federal  departments  and  agencies  in  the  Washington, 
DC,  metropolitan  area,  and  a  fact  sheet  that  provides  an 
overview  of  the  Federal  hiring  system. 


We  hope  this  information  is  helpful  and  wish  Mr.  Bishop 
success  in  his  search  for  employment. 


4  Enclosures 
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Print  Date:   08/09/94 
Print  Time:   14:24:54 


Federal  Employment  Information  System  (FEIS) 
Federal  Job  Opportunity  Listings  (FJOL) 


Occupational  Title:   CRIMINAL  INVESTIGATOR 

OPH  Control  Number:   WA7513 

Agency  Announcement  Number:   H146-94-(JB) 

Series:   GS-1811A    Grade:   12         Open  From:   07/27/94  Until  08/23/94 

1  Vacancy  in  FALLS  CHURCH, VA 

KNOWLEDGE  OF  THE  CRIMINAL  LAWS  &  FEDERAL  RULES  OF  PROCEDURES  WHICH 
APPLY  TO  CASES  INVOLVING  CRIMES  AGAINST  THE  UNITED  STATES. 
ABILITY  TO  INVESTIGATE  FRAUD  CONSPIRACIES  AND  HIGHLY  TECHNICAL 
COMPLEXED  MATTERS  INVOLVING  COST, MISCHARGING  DEFECTIVE  PRICING   AND 
PRODUCT  SUBSTITUTION. 

For  forms  and  information,  contact:    U.S.  DEPARTMENT  OF  THE  ARMY 

HOFFMAN  BUILDING  2,  RM  1S39 
ATTN:   ANCP-HPR 
200  STOVALL  ST 
ALEXANDRIA,  VA   22332-0800 
(703) 325-8840 

TRUDY  BACKUS 
(703)  325-8840 

General  Duties  Associated  with  this  Series: 

Criminal  Investigators  (GS-1811)  plan  and  conduct 
investigations  which  relate  to  alleged  or  suspected 
violations  of  criminal  laws. 

The  work  requires: 

-  knowledge  of  investigative  techniques,  the  laws  of 
evidence,  the  rules  of  criminal  procedure,  and  precedent 
court  decisions  concerning  such  topics  as  admissibility 
of  evidence,  constitutional  rights,  &  search  and  seizure, 

-  the  ability  to  recognize,  develop  and  present  evidence: 

*  to  reconstruct  events,  sequences,  and  time  elements,  & 

*  establish  relationships,  responsibilities,  legal 
liabilities,  &  conflicts  of  interest,  and 

-  skill  in  performing  such  duties  as  maintaining 
surveillance,  performing  undercover  work,  and  advising 
and  assisting  the  U.S.  Attorney. 
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WLnittb  States  Senate 

WASHINGTON.  DC  20510-2103 


July  27,   1994 


Hon.  James  B.  King 

Director 

Office  of  Personnel  Management 

1900  E  Street  N.W. ,  Room  5A09 

Washington,  DC   20415 

Dear  Mr.  King: 

I  am  taking  the  liberty  of  contacting  you  on  behalf  of  Mr. 
Christopher  Brian  Bishcp,  a  military  veteran  who  is  seeking 
federal  civil  service  employment.   While  he  has  made  some 
applications,  he  would  appreciate  additional  information  about 
vacancies  in  the  Southeastern  United  States  for  which  he  might 
qualify.   He  is  particularly  interested  in  law  enforcement 
positions . 

Enclosed  for  your  information  is  correspondence  I  have 
received  which  details  the  nature  of  this  inquiry.   It  would  be 
very  helpful  to  me  if  you  or  your  staff  could  provide  me  with 
information  that  would  be  of  assistance  in  responding  on  this 
matter.   I  sincerely  appreciate  your  time  and  assistance,  and 
please  let  me  know  if  you  need  any  further  information  from  me. 

Thank  you  again  for  your  help,  and  with  kind  personal 
regards  and  very  best  wishes,  I  am 

Sincerely  yours, 

Trenf  Lott     V         v 
TL:sbh 
Enclosure 
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^Hntteb  States  Senate 


COMMITTEES 
ARMED  SERVICES 
BUDGET 
'/MEKCE.  SCIENCE   AND 


ENERGY  AND  NATURAL 
RESOURCES 
WASHINGTON.  DC  20510-2403 


July  27,  19  94 

Mr.  Johnny  Lee  Crane 

President 

F.  L.  Crane  &  Sons,  Inc. 

P.O.  Box  428 

Fulton,  MS   38843 

Dear  Johnny: 

I  wanted  to  write  and  thank  ycu  for  your  letter  on  behalf  of 
Christopher  Brian  Bishop.   I  apologize  for  the  delay  in 
responding.   I  am  familiar  with  Chris,  and  have  worked  with  him 
in  the  past . 

Additionally,  I  wanted  to  be  sure  that  you  know  I  am 
following  up  with  the  Department  of  Veterans  Affairs  and  the 
Office  of  Personnel  Management,  en  behalf  of  Chris.   I  have  asked 
that  they  help  us  locate  any  vacancies  for  which  Chris  might 
qualify. 

Unfortunately,  the  Hatch  Act  Reform  Law  (which  took  effect 
this  past  February) ,  now  prohibits  a  Member  of  Congress  from 
recommending  a  person  for  any  federal  civil  service  position. 
Therefore,  while  I  cannot  directly  recommend  Chris  for  a  federal 
job,  I  will  be  more  than  pleased  to  help  in  this  other  way,  and 
will  let  the  two  of  you  know  of  any  replies  I  receive. 

Again,  I  wanted  to  let  you  know  how  much  I  appreciate  your 
taking  the  time  to  write  to  me  about  Chris.   He  certainly  has 
some  good  credentials  and  would  make  a  fine  civil  servant. 
Please  feel  free  to  call  on  me  whenever  there  is  some  way  I  can 
help  you.   With  kind  regards  and  very  best  wishes,  I  remain 

Sincerely  yours, 

Trent  Lott 
TL : sbh 
cc :   Mr.  Christopher  Brian  Bishop 


PLEASE  REPLY  TO: 
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CRANE 


• 

P.O.  Box  428 

Fulton.  MS  38843-0428 
(601)  862-2172 
Fax  601-862-2649 


June    24,     1994 


The  Honorable  Trent  Lott 
U.S.  Senate 
Washington,  D.C.  20510 

Dear  Senator  Lott, 

I  would  like  to  call  to  your  attention  a  young  man  who  is  from 
Fulton  and  who  is  now  living  in  Gulf port.  He  is  Christopher  Brian 
Bishop. 

Chris  is  a  graduate  of  the  University  of  Mississippi  and  has  also 
graduated  from  the  U.S.  Army  Special  Forces  program.  For  the  last 
six  years  Chris  has  been  on  active  duty  with  the  National  Guard 
serving  in  support  of  the  government's  drug  enforcement  program  in 
the  Gulf  Coast  area. 

Chris  is  seeking  employment  with  the  U.S.  Government,  and  he 
currently  has  applications  pending  with  U.S.  Customs  and  ATF. 
Chris  has  been  interviewed  by  both  agencies,  and  although  he  has 
been  highly  recommended  by  each  for  employment,  he  needs  some  help 
to  get  him  through  the  apparent  hiring  freeze  logjam. 

I  will  greatly  appreciate  any  assistance  you  can  give  Chris  with 
the  two  agencies  above  named. 


Respectfully, 
' Johnny  Crane 
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Department  of  Veterans  Affairs 

Deputy  Assistant  Secretary  for  Congressional  Affairs 

Washington  DC  20420 


November  30,  1994 


The  Honorable  Trent  Lott 
United  States  Senate 
Washington,  DC  20510 

Dear  Senator  Lott: 

1  am  responding  to  your  earlier  letter  on  behalf  of  Mr.  Charles  F.  Joseph,  who  is 
interested  in  a  position  in  senior  level  management  with  the  Federal  Government. 
Please  forgive  the  delay  in  responding  to  you. 

Your  recommendation  of  Mr.  Joseph  is  greatly  appreciated;  however,  recent 
statutory  changes  to  title  5  United  States  Code  (U.S.C.),  section  3303,  prohibits  the 
Department  from  accepting  such  recommendations.  Therefore,  I  am  returning  your 
recommendation  and  noting  that  it  is  in  violation  of  this  code.  I  am  also  enclosing  a  fact 
sheet,  prepared  by  VA  staff  officials,  which  will  provide  additional  information  on  this 
matter. 

In  accordance  with  applicable  procedures,  Mr.  Joseph  can  be  considered  for  a 
position  with  the  Department  of  Veterans  Affairs.  I  encourage  him  to  contact  either  our 
Central  Office  Human  Resources  Management  Service  or  our  Washington,  DC  VA 
Medical  Center  about  the  procedures. 

I  hope  this  information  is  helpful  to  you. 


^-STrTcerery  your^ 
Denrus  M.  Duffy 


DD/mb/vb 
Enclosures 
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VRA 

Veterans'  Readjustment  Appointments 

Employment  Opportunities  to  Help  Veterans 


By  law,  Federal  agencies  may  hire  qualified 
veterans  o<  the  Armed  Forces  directly  under  the 
Veterans'  Readjustment  Appointment  (VRA) 
program.   VRA  appointees  initially  are  hired  for 
a  2-year  period  in  the  excepted  service. 
Successful  completion  of  the  VRA  leads  to  a 
permanent  civil  service  appointment  in  the 
competitive  service. 


"fc   Am  I  Eligible? 


You  are  eligible  for  a  VRA  if  you  served  for  a 
period  of  more  than  180  days  active  duly,  all  or 
part  of  which  occurred  after  August  4,  1954, 
and  have  other  than  a  dishonorable  discharge. 

"&    How  long  am  I  eligible? 

If  you  served  on  active  duty  between  August  5, 
1964,  and  May  7,  1975,  you  have  either  10 
years  after  the  date  of  your  last  separation  from 
active  duty,  or  until  December  31,  1995, 
whichever  is  later. 

If  you  first  entered  active  duty  after  Way  7, 
1975,  you  have  10  years  after  the  date  of  your 
last  separation  from  active  duty,  or  until 
December  31,  1999,  whichever  is  later. 

If  you  have  a  service-connected  disability  of  30 
percent  or  more,  you  have  no  time  limit. 

■jtr     What  kind  of  jobs  are 
available? 

Agencies  can  use  the  VRA  authority  to  fill  jobs 
up  through  GS-11  and  equivalent  jobs  under 
other  pay  systems.   The  agency  you  apply  to 
decides  whether  you  meet  the  experience  and 
education  requirements  for  the  job  rt  wants  to 
fill.   Agencies  may  require  passing  a  test  for 
some  jobs. 

"&    How  do  I  apply? 

Contact  the  personnel  office  at  the  Federal 
agency  where  you  want  to  work  to  find  out 
what  jobs  ere  available.   Agencies  can  recruit 
candidates  and  make  VRA's  directly  without 
using  OPM  examination  lists.    If  you  want  a  list 
of  local  agency  personnel  offices,  contact  your 

£rfo  u.  s.  ots»  of 

Vjjlni/f  Personnel  Mt-ieoement 


local  OPM  veterans'  representative  Esled  on 
the  back  of  this  sheet   If  you  need  career 
development  help,  contact  your  local  State 
Employment  Service  or  Department  of  Veteran* 
Affairs  office. 

■£•    Is  the  VRA  program 
mandatory? 

NO,  rt  is  an  optionaJ  program.   VRA  eligibles 
are  not  guaranteed  appointment   When 
agencies  have  vacancies  to  fill,  they  can 
choose  candidates  from  civil  service 
examination  lists,  agency  employees,  or  current 
and  former  Federal  employees  with  civil  service 
status.   The  VRA  program  gives  agencies 
another  source  to  consider  for  selecting  quality 
candidates.   An  agency  picks  the  candidate  it 
believes  can  do  the  job  best. 

-£    Do  disabled  veterans  pet 
special  consideration? 

Yes.   When  hiring  under  the  VRA  program, 
agendas  must  give  preference  consideration  to 
disabled  veterans  and  others  with  veterans' 
preference  over  veterans  who  are  not  eligible 
for  preference. 

"Ar    Will  I  receive  training? 

If  you  have  less  than  15  years  of  formal 
education,  agencies  are  required  to  provide  a 
training  program  for  you.   If  you  have  15  years 
or  more,  you  may  participate  in  training 
programs  on  the  same  basis  as  other 
employees.   A  training  program  could  include 
on-the-job  assignments  or  dassroom  training. 

-&-    What  if  I  did  not  serve  long 
enough? 

The  requirement  for  more  than  180  days  active 
service  does  not  apply  to  (1)  veterans 
separated  from  active  duty  because  of  a 
service-conneded  disability,  or  (2)  reserve  and 
guard  members  who  served  on  active  duty 
(under  10  U.S.C.  672  a,  d,  or  g;  673  or  673  b) 
during  a  period  of  war,  such  as  the  Persian 
Gulf  War,  or  in  a  military  operation  for  which  a 
campaign  or  expeditionary  medal  is  authorized. 

CE-100 
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U.S.  Office  of  Personnel  Management 
Local  Veterans  Representatives  for  VRA  Inquiries 


mm 

Laa    *  ■  >»     -»    ■ 
Huntrvtlla  Sarvica  C«ito 
P3E1  M4S1  30 


John  B J 

Anchoraga  Sarvica  Cantar 

(soTirn-sta 

trtrooa 

(Saa  Naw  u<  li:  . ) 

Mina 

(Saa  Oklahoma) 

John  Andra 

Lot  Ano«J«*  Sarvica  Cantar 

(til)  S7S-6S07 

Suaan  Fortg- Young 

San  Frandaoo  Sarvica  Cantar 

(916)  551-3270 

■arc  Gunby 

San  Frandaoo  Sarvica  Cantar 

(41S)  744-7217 

Dorta  Vadan 

Oanvar  Sarvica  Cantar 

(303)  969- 7038 

Comae  tic  lit 

(Saa  Um*.-huMTtl) 

Data  war* 

(Saa     Panntyivanla-Phlladalehla 
Sarvica  Cantar) 

Mrtrict  of  Cokimbta 

WUujm  RocJnaon 

Waahlnglon    A-»a    Sarvica    Ctr. 

C202)60S-1S4a 

Barbara  WlnnaOa 
C-ianoo  Sarvica  Cantar 
(*77)Mt-ei*S 

Georgia 

Chartaa  Howard 
Atlanta  Service  Cantor 
(404)ai-4«1 

Ecrrs3 

Anvean  Oatas 

Honoiufu  Sarvtea  Cantar 

(KB)  S41-27T1 

fcfafn 

(Sea  Washington  Stan) 


ELtois 

Richard  SchoU 
Chicago  Sarvtea  Cantar 
(312)353-6214 

Uaa  Phalpa 

Indianapolis  Sarvica  Cantar 

(317)  22e-S24i 


(Sea  Kanaaa  City,  u  . , 

•jnvti 

Laura  Toth 

Wichita  Sarvica  Cantar 

(315)M»-0eS3 


Kentucky 

(Saa  Ohio) 

Louisiana 
(Saa  San  Antonio 

TX) 

Maha 

(Saa  llni».'.ii-ii 

Maryland 

Thomaa  PlaQ 

Baltimore  Sarvica  Cantar 

(410)  962-1222 

Massachusetts 

Donald  MacCaa 
Soaton  Sarvica  Cantar 
(817)  565-592* 

Michigan 

Taddy  Johnatona 
Detroit  Sarvica  Cantar 
(313)  22S-209S 

Stava  Dookjna 

Twin  Cldaa  Sarvica  Cantar 

(817)  725-3633 

Mississippi 

(See  Alabama) 

KICBOeaTi 

FUchard  Krueger 

Kanaaa  City  Sarvica  Cantar 

(J18)  <2«-r70S 

KlrkHavUns 

St  Louli  Sarvica  Cantar 

(314)  539-2341 

Montana 

(Saa  Colorado) 


Ceircsfca 

(Saa  Kaiua) 


Cc-rcda 

(Contact  Loe  Angeles  Sarvica 
Cantar  tor  eounSee  of  Clark. 
Uncoln,  and  Nye.  Remaining 
eountiee  ahould  contact  Suaan 
Fong-Young  In  Cailfomla-Sen 
Franclaco  Sarvica  Cantar.) 

New  Kampshc-a 

(Saa  Uaaaachuaattl) 

Hew  Jersey 

(For  Northern  New  Jaraay,  aaa 
New  York-New  York  City  Servic. 
Cantar) 

(For  Southern  Hear  Jersey,  aaa 
Panniylvanla-Phlladalphla 
Sarvica  Cantar) 

New  Mexico 

Janlca  Lybargar 
Albuquerque  Sarvl:a  Cantar 
(505)  766-290« 

New  York 

Elizabeth  Meutner 

Naw  York  City  Sarvica  Cantar 

(212)  264-0040 

Larry  Burkett 

Syracuaa  Sarvica  Cantar 

(315)423-5460.  art  3021 

North  Carolina 

Ayn  Clayboma 
Raleigh  Sarvica  Cantar 
(919)  790-2117 

North  Dakota 

(Saa  Ulnneacta) 

Ohio 

(For  Southam  Ohio) 
George  Halm 
Dayton  Sarvica  Center 
(513)  225-2529 

(For  Northam  Ohio,  aaa 
Michigan) 

Oklahoma 

(Saa  T«ia«-Sen  Antonio  Sarvica 
Cantar) 


(Saa  Washington  State) 

Penrtsyhrtnto 

Ellla  Smith 

Ka/rlsburg  Field  Offlca 
(717)  7S2-4495 

Gana  Kydan 

Philadelphia  Sarvica  Can 
(215)  5f  7-7670 


Neta  Slnglatary 

Pittsburgh  RecicaeeiilaOvs  CV 

(412)  644-C3U 

Puarto  Rice 

VMan  Famandaa 

San  Juan  Sarvica  Cantar 

00V)  7W-S420 

Rhode  ttiiod 

(Saa  hUeaachuaetts) 

South  Caroftia 

(Saa  North  Carolina) 

South  Dakota 

(Saa  Ulnnaaota) 

Tennessee 

(Saa  Alsbems) 

Texas 

Fayvat  Wesley 

DaJlaa  Sarvica  Cantar 
(214)  7B7-913S 

Jose  Borraro 

San  Antonio  Sarvica  Cantar 

(512)228-6411 


Utah 

(Saa  Colorado) 


Vermont 

(Saa  Uaaaai 


Vt.h  Islands 

(Saa  Puarto  Rico) 


Wntlla 
Batty  Fullord 
Norfolk  Sarvica  Cantar 
(804)  441-3364 


Washington  (Stata) 

Robarl  Colaman 
Saatfla  Sarvica  Cantar 
(206)  SS3-eS81 

West  Vfrghla 

(Saa  Ohio) 

Wisconsin 

(For  Norttvem  Wleeoneln,  I 
Ulnnaaota;  (or  Southern 
Wlaoonaln,  aaa  Illinois) 

Mrjofufaaj 

(Saa  Colorado) 
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Winittb  States  Senate 

WASHINGTON.  DC  20510-2403 


July  27,   1994 


Hon.  Jesse  Brown 

Secretary 

Department  of  Veterans  Affairs 

Suite  1121 

810  Vermont  Avenue,  N.N. 

Washington,  DC   20420 

Dear  Secretary  Brown: 

I  am  taking  the  liberty  of  contacting  you  on  behalf  of  Mr. 
Charles  F.  Joseph,  a  veteran  who  is  originally  from  Mississippi. 
Mr.  Joseph  needs  assistance  in  locating  appropriate  federal 
positions  for  which  he  would  qualify. 

Enclosed  for  your  information  is  correspondence  I  .have 
received  which  details  the  nature  of  this  inquiry.   It  would  be 
very  helpful  to  me  if  you  or  your  staff  could  provide  me  with 
information  that  would  be  of  assistance  in  responding  on  this 
matter.   I  sincerely  appreciate  your  time  and  assistance,  and 
please  let  me  know  if  you  need  any  further  information  from  me. 

Thank  you  again  for  your  help,  and  with  kind  personal 
regards  and  very  best  wishes,  I  am 


Sincerely  yours, 


COMMITTEES 


Trent  Lott 
TL:sbh 
Enclosure 


PLEASE  REPLY  TO 
D     2«S  E»STC*PITC 


78 


UNITED  STATES 
OFFICE  OF  PERSONNEL  MANAGEMENT 
WASHINGTON.  D.C.   204  13 
OFFICE  OF  THE   DIRECTOR  Mjg      |    J     \QQA 


Honorable  Trent  Lott 
United  States  Senate 
Washington,  DC   20510-2403 


Dear  Senator  Lott: 

This  is  in  response  to  your  inquiry  on  behalf  of  Mr.  Charles 
F.  Joseph,  regarding  Federal  employment. 

Lists  of  senior  management  positions  for  which  the  Office  of 
Personnel  Management  (0PM)  is  currently  accepting 
applications  are  displayed  in  local  Federal  Employment 
Information  Centers  (FEIC's)  and  State  Employment  Service 
Offices.   In  the  Washington,  DC,  metropolitan  area,  the 
positions  are  advertised  as  they  occur,  either  by  0PM  or  the 
agency  which  has  the  vacancy. 

The  advertisement  lists  the  title,  series  and  grade  of  the 
position;  the  opening/closing  dates;  information  concerning 
the  qualification  requirements  of  the  position;  and  the  name 
and  phone  number  of  a  contact  person  in  the  recruiting 
agency. 

Since  Mr.  Joseph  resides  in  this  area,  he  may  wish  to  visit 
our  FEIC  located  at  1900  E  Street,  NW. ,  Washington,  DC,  to 
review  the  current  vacancy  advertisements.   Our  office  is 
open  to  the  public  Monday  through  Friday,  from  8  a.m.  until 
4  p.m.   There  are  Employment  Information  Specialists 
available  on  a  walk-in  basis  to  answer  questions,  touch- 
screen computers  to  provide  up-to-date  information  on 
Federal  hiring,  and  a  number  of  agency  vacancy  announcements 
available  for  review. 

If  Mr.  Joseph  prefers,  he  may  call  our  automated  telephone 
system  on  (202)  606-2700,  to  hear  current  vacancy 
information.   The  menu-driven  system  contains  a  variety  of 
material,  ranging  from  information  of  interest  to  all 
applicants  for  Federal  employment  to  specific  competition 
opportunities  and  is  available  24  hours  a  day,  7  days  a 
week. 

Mr.  Joseph  may  find  the  list  of  recruiting  bulletins  and 
vacancy  announcements,  message  code  406,  of  special 
interest,  since  positions  in  his  field  will  be  advertised 
there  when  available.   Complete  instructions  for  using  the 
various  options  are  provided  upon  access. 
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Honorable  Trent  Lott  2 

We  also  have  an  OFM  veteran's  representative,  Mr.  William 
Robinson,  located  at  the  E  Street  address.   Mr.  Joseph  may 
wish  to  call  Mr.  Robinson  on  (202)  606-1343,  to  discuss 
veterans  preference,  as  well  as  other  employment  options 
that  may  be  of  interest. 

With  Mr.  Joseph's  extensive  administrative  background,  he 
also  may  be  eligible  for  positions  in  the  Senior  Executive 
Service  (SES) .   Applicants  selected  for  these  positions 
administer  public  programs  at  the  top  levels  of  the  Federal 
Government . 

SES  vacancy  listings  are  issued  bi-weekly,  and  may  be 
obtained  from  local  FEIC's.   A  copy  of  the  current  SES  list 
is  enclosed  for  Mr.  Joseph's  perusal.   If  he  is  interested 
in  any  of  the  positions,  he  should  submit  his  application 
directly  to  the  agency  which  has  the  vacancy. 

In  addition  to  the  SES  listing,  we  are  enclosing  a  directory 
of  the  personnel  offices  of  the  major  Federal  departments 
and  agencies  and  fact  sheets  about  veterans  preference. 


We  hope  this  information  is  helpful  and  wish  Mr. 
success  in  his  endeavors. 


Joseph 


erely , 


ames  B.  K 
Director 


4  Enclosures 
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Uniteb  ^latest  Senate 

WASHINGTON.  DC  20510-2403 


July  27,  1994 


Hon.  Jair.es  B.  King 

Director 

Office  of  Personnel  Management 

1900  E  Street  N.W.,  Room  5A09 

Washington,  DC  20415 

Dear  Mr.  King: 

I  am  taking  the  liberty  of  contacting  you  on  behalf  of  Mr. 
Charles  F.  Joseph,  a  veteran  who  is  originally  from  Mississippi. 
Mr.  Joseph  needs  assistance  in  locating  appropriate  federal 
positions  for  which  he  would  qualify. 

Enclosed  for  your  information  is  correspondence  I  have 
received  which  details  the  nature  of  this  inquiry.   It  would  be 
very  helpful  to  me  if  you  or  your  staff  could  provide  me  with 
information  that  would  be  of  assistance  in  responding  on  this 
matter.   I  sincerely  appreciate  your  time  and  assistance,  and 
please  let  me  know  if  you  need  any  further  information  from  me. 

Thank  you  again  for  your  help,  and  with  kind  personal 
regards  and  very  best  wishes,  I  am 

Sincerely  yours, 


TL:sbh 
Enclosure 


81 


WLnittb  States  Senate 

WASHINGTON.  DC  20510-2403 


July    27,     1994 


0MMIT7EES 
WED  SERVICE! 
BUDGET 


Mr.  Charles  Joseph 

Post  Office  Box  10874 

6111  Squire  Lane 

Alexandria,  VA   22300 

Dear  Mr.  Joseph: 

I  wanted  to  write  and  thank  you  for  your  letter  of  July 
14th,  regarding  employment  opportunities  with  the  federal 
government . 

Additionally,  I  wanted  to  be  sure  that  you  know  I  have 
contacted  both  the  Department  of  Veterans  Affairs,  and  the  Office 
of  Personnel  Management,  on  your  behalf.   I  have  asked  that  they 
provide  assistance  with  respect  to  finding  civil  service 
positions  for  which  you  might  qualify. 

Unfortunately,  however,  the  recent  Hatch  Act  Reform  Law 
(which  took  effect  in  February) ,  now  prohibits  a  Member  of 
Congress  from  recommending  a  person  for  any  civil  service 
(non-political)  position.   While  I  cannot  make  a  specific 
recommendation  for  you,  I  will  be  pleased  to  help  in  this  other 
way,  and  will  let  you  know  of  the  replies  I  receive. 

Again,  I  wanted  to  let  you  know  hew  much  I  appreciate  your 
taking  the  time  to  write  and  to  let  me  know  of  your  interest. 
Please  feel  free  to  call  on  me  whenever  there  is  some  way  I  can 
help  you.   With  kind  regards  and  very  best  wishes,  I  remain 


Sincerely  yours, 


TL:sbh 

cc:   Honorable  Charles  Evers 


05 
CD 


D  iOO  E  v.iiHs 


-   t 
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CHARLES  F.  JOSEPH 

P.O.  Box-10874,  6111  Squire  Lane,  Alexandria,  VA  22300 

703-922-6338 


July  1 A ,  1 9  9  A 


The  Honorable  Trent  Lott 

I).  S.  Senator,  R-Ms 

Room  487  Senate  Russell  Office 

Building 

Washington,  D.  C,  20510-240^ 

Dear  Senator  Lott, 

Recently,  I  completed  an  extended  tour  of  active  duty  in  the 
Air  Force  Reserve  assigned  to  the  Department  of  Defense  Office 
of  The  Assistant  Secretary  of  Defense  for  Reserve  Affairs, 

After  leaving  active  duty,  I  was  made  aware  of  several  position 
opportunities  in  the  Department  of  Agriculture's  USDA  Office 
of  Civil  Rights  Enforcement.   I  discussed  my  interest  in  joining 
the  staff  at  Agriculture  with  Mayor  Charles  Evers  of  Fayette,  Ms. 
The  Mayor  and  I  have  been  friends  for  many  years  since  our  days 
as  elected  officials.   He  suggested  that  I  contact  you  to  seek 
you  r  suppor  t . 

Positions  currently  available  are  Deputy  Director,  Office  of 
Civil  Sights  Enforcement  and  Deputy  Associate  Director  of  Com- 
pliance and  Enforcement.   I  understand  that  there  may  be  other 
positions  available  in  the  future  at  the  senior  management  lelvel 
in  field  operations.   I  welcome  any  opportunities  to  serve  in 
a  capacity  in  which  my  background  and  experiences  may  be  utilized, 


A  copy  of  my  resume  is  attached  for  your  reference 
support  provided  is  greatly  appreciated. 


Any  and  all 


Sincerely  , 


'Charles  F.  Jos/ph 


/Ph 


A t  ch :  Res  ume 

cc:  Mayor  Charles  Evers 
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STATEMENT  OF  , 

JAMES  B,  KING,  DIRECTOR 
U.S.  OFFICE  OF  PERSONNEL  MANAGEMENT 

before  the 

COMMITTEE  ON  GOVERNMENTAL  AFFAIRS 
UNITED  STATES  SENATE 

at  a  hearing  on 

PROPOSED  CHANGES  IN  THE  HATCH  ACT 

FEBRUARY  7,  1996 

Mr.  Chairman,  and  Members  of  the  Committee,  I  appreciate 
this  opportunity  to  express  my  views  on  proposed  amendments  to  the 
Hatch  Act. 

Senators  Lott  and  Simon  have  spoken  eloquently  on  the 
subject  before  you. 

However,  as  Director  of  the  Office  of  Personnel 
Management,  I  must  express  a  somewhat  different  point  of  view. 

If  we  look  back  in  history,  we  see  that  for  most  of  the 
19th  century,  our  government  operated  under  a  spoils  system.  It  was 
an  era  of  chaos  and  corruption,  when  federal  jobs  were  bought  and 
sold  like  used  cars. 

Finally  the  assassination  of  President  Garfield  by  a 
disgruntled  job-seeker  created  the  national  outrage  that  led  to 
passage  of  the  Civil  Service  Act  in  1883. 

That  legislation  began  the  hiring  of  federal  employees  on 
the  basis  of  competitive  examinations  —  on  what  you  know,  not  who 
you  know. 

For  more  than  a  century,  with  bipartisan  support,  the 
merit  system  has  been  expanded  to  provide  fairness  not  only  in 
hiring,  but  in  promotions,  compensation  and  retirement. 

The  passage  of  the  Hatch  Act  in  the  1930s  was  a  milestone 
in  the  evolution  of  the  merit  system. 

This  administration  supported  the  1993  reform  amendments, 
and  we  view  them  as  a  reevaluation  and  a  strengthening  of  the  Act. 

Federal  employees  were  given  greater  flexibility  to 
participate  in  political  activity,  and  penalties  for  those  who 
violate  the  law  were  made  more  severe. 
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Section  3303  of  title  5  was  also  broadened  to  reinforce 
the  prohibition  against  the  use  of  political  influence  in  federal 
career  personnel  matters. 

Considering  the  greater  level  of  participation  in  the 
political  system  now  available  to  federal  employees,  it  is  more 
important  than  ever  to  assure  that  partisan  politics  does  not  in 
any  way  affect  civil  service  appointments,  promotions,  work 
assignments,   or  other  personnel  actions. 

We  at  OPM  have  as  our  core  mission  the  protection  of  the 
merit  system  —  and  I  might  add  that  we  consider  Veterans 
Preference  basic  to  that  system,  as  does  the  President. 

I  can  understand  how  a  Member  of  Congress  might  question 
why  she  or  he  cannot  write  a  letter  or  make  a  call  on  behalf  of  a 
valued  friend  or  employee  who  is  applying  for  a  career  civil 
service  job  or  perhaps  a  promotion  or  other  personnel  action. 

Our  concern  is  not  a  reference.  The  more  difficult  cases 
occur  when  there  might  appear  to  be  partisan  political  influence 
brought  to  bear  on  an  agency's  decision,  creating  the  appearance 
that  politics  is  governing  the  merit  system,  other  than  through  the 
normal  review  of  qualifications  and  references  that  are  permitted 
and  for  the  most  part  required. 

Let  me  point  out  the  positive  actions  a  Member  of 
Congress  CAN  take  under  the  present  law: 

—  The  applicant  can  list  the  Member  as  an  employer  or 
reference,  making  it  likely  that  the  agency  would  request 
information  from  the  Member,  at  which  point  —  once  the  reference 
has  been  requested  —  there  is  no  restriction  on  the  information  or 
recommendation  the  Member  can  provide. 

—  Applicants  are  normally  asked  to  provide  recent 
performance  evaluations  of  their  work,  and  they  are  free  to  submit 
such  an  evaluation  from  a  Member. 

—  The  Member,  without  a  request,  can  submit  a  statement 
of  character  and  residence  for  an  applicant,  so  long  as  the  letter 
does  not  discuss  job  qualifications  or  make  job  recommendations  if 
not  requested. 

Finally,  applicants  and  employees  retain  their 
constitutional  right  to  petition  Congress  for  redress  of 
grievances.  A  Member  can  ask  an  agency  to  investigate  and  report  on 
an  action  taken  —  a  firing  or  demotion,  for  example  —  so  long  as 
the  Member's  request  only  seeks  a  status  report  and  does  not 
attempt  to  influence  the  outcome  of  a  personnel  action. 


85 


I  might  note,  Mr.  Chairman,  that  many  Members  have  saic 
they  appreciate  the  existing  restrictions. 

Again,  I  appreciate  the  concerns  that  have  been  raised, 
but  I  do  believe  this  is  a  case  where  we  should  act  on  the  side  of 
caution  and  —  most  particularly  —  on  the  side  of  protecting  the 
merit  system  from  any  possible  abuse. 

I  hope  we  can  continue  to  work  together  in  the  best 
interests  of  both  federal  employees  and  elected  officials  to  see 
that  reasonable  prohibitions  are  not  repealed. 

Thank  you. 

tit 
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UNITED  STATES 
OFFICE  OF  PERSONNEL  MANAGEMENT 

WASHINGTON.  D.C.  204  15 


MAR  2  |  1996 


Honorable  Ted  Stevens 

Chairman 

Committee  on  Governmental  Affairs 

United  States  Senate 

Washington,  D.C.   20510 


Dear  Mr.  Chairman: 


Enclosed  are  responses  to  questions  you  sent  as  a  followup  to  the 
hearing  held  by  your  committee  on  February  7,  1996,  concerning 
proposed  changes  in  the  provisions  barring  political  recommenda- 
tions for  civil  service  jobs.   If  any  additional  information  is 
needed,  please  do  not  hesitate  to  let  me  know. 


Enclosures 
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Enclosure  1 


QUESTIONS  SUBMITTED  BY  SENATOR  TED  STEVENS 


1.  Q.   You  have  heard  the  testimony  of  Senator  Lott  and  Senator 

Simon.   They  have  articulated  some  very  real  concerns, 
which  are  shared  by  others.  Do  you  still  believe  that 
current  law  is  preferable  to  previous  law? 

A.   Yes,  as  I  stated  in  my  testimony  before  the  Committee, 
section  3303  was  broadened  to  reinforce  the  prohibition 
against  use  of  political  influence  in  Federal  career 
personnel  matters.  I  believe  that  is  crucial  to  a  merit  - 
based  civil  service  and  is  eminently  fair  when  viewed  in 
the  context  of  the  liberalization  of  political  activities 
for  Federal  employees .  The  language  that  was  added  to 
section  3303  in  1993  was  intended  to  address  real  con- 
cerns of  avoiding  political  influence  in  the  Federal 
personnel  process. 

2.  Q.   Every  American  citizen,  even  a  Federal  employee,  has  the 

right  to  petition  Congress  for  the  redress  of  wrongs.   It 
is  your  opinion  that  current  law  allows  a  Member  of 
Congress?  to  ask  an  agency  to  conduct  an  investigation  and 
report  on  action  taken- -so  long  as  the  Member  is  only 
requesting  information  and  not  attempting  to  influence 
the  outcome  of  the  proposed  action. 

In  reality,  however,  some  Members  believe  that  these 
restrictions  are  being  used  to  prevent  them  from  attempt- 
ing to  determine  whether  a  wrong  has  been  committed. 

Do  you  believe  that  the  current  restrictions  have  been 
misinterpreted  by  some  Federal  agencies? 

If  so,  what  have  you  done  to  correct  those  problems? 

A.   I  am  not  aware  of  any  Federal  agency  interpreting  section 
3303  in  such  a  way  as  to  prevent  Members  from  attempting 
to  determine  whether  a  wrong  has  been  committed  against  a 
Federal  employee  or  applicant  for  Federal  employment. 
Further,  I  believe  that  if  any  agency  has  exceeded  the 
appropriate  boundaries  of  section  3303,  in  a  manner  that 
attempts  to  preclude  a  Member  from  a  legitimate  inquiry, 
appropriate  officials  at  that  agency  could  be  asked  to 
reconsider  that  decision  and  a  proper  evaluation  would  be 
quickly  made .   As  0PM  has  not  been  made  aware  that  this 
has  been  a  problem,  we  have  taken  no  specific  corrective 
action,  but  would,  of  course,  be  willing  to  review  any 
specific  incidents  and  work  with  the  agencies  involved  to 
be  certain  their  actions  are  consistent  with  the  law. 
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Q.   How  do  you  respond  to  the  complaint  that  a  private  sector 
company  or  a  lobbyist  can  write  a  letter  of  recommenda- 
tion for  someone  seeking  a  civil  service  position  but 
that  a  Member  of  Congress  cannot- -not  even  on  behalf  of 
an  employee  or  someone  well  known  to  the  Member? 

A.   Initially,  I  would  note  that  section  3303  might  preclude 
a  recommendation  from  a  private  company  or  lobbyist  if 
that  organization  or  person  made  that  recommendation  on 
the  basis  of  the  party  affiliation  of  the  employee  or 
applicant.   Further,  I  would  note  that  Members  are  not 
prohibited  from  all  communication  concerning  an  employee 
or  applicant .   They  are  permitted  to  respond  to  inquiries 
from  prospective  agency  employers  about  a  candidate  for  a 
job  or  where  the  application  process  requires  recommenda- 
tions.  Further,  Members  may  freely  communicate  with 
agencies  about  the  character  and  residence  of  employees 
and  applicants.   Again,  the  purpose  of  section  3303  is 
not  to  preclude  all  recommendations  regarding  Federal 
employees  and  applicants,  but  those  that  inappropriately 
add  a  dimension  of  political  influence  into  the  merit 
system. 


Q.   Some  Members  have  expressed  concern  that  the  agencies  are 
not  consistent  in  their  application  of  the  current  re- 
strictions, and  that  some  have  been  responding  to  them  in 
an  offensive  manner.   How  do  you  respond  to  those  con- 
cerns? 

A.   0PM  has  not  been  formally  involved  in  reviewing  or  evalu- 
ating activities  under  section  3303.   However,  based  on 
the  guidance  0PM  made  available  to  all  Members  in  1994,  I 
believe  most  congressional  offices  have  adapted  proce- 
dures for  dealing  with  constituents  seeking  assistance  in 
obtaining  Federal  jobs,  in  a  manner  that  does  not  violate 
the  restrictions.  0PM  receives  calls  regularly  from  many 
congressional  offices  checking  as  to  whether  or  not  a 
recommendation  is  appropriate  in  a  certain  case.   Our 
employees  either  answer  the  question  directly  or  refer 
the  question  to  appropriate  agency  officials.   I  am 
certain  that  such  a  mutual  process  is  being  implemented 
at  other  agencies.   While  some  agencies  originally  took  a 
rather  aggressive  stance  in  responding  to  inquiries,  I  am 
certain  that  there  now  exists  a  spirit  of  cooperation  in 
these  matters.   Certainly,  there  is  never  a  justification 
to  respond  in  an  offensive  or  discourteous  manner.   Our 
goal  in  applying  the  statute  is  to  preclude  undue  politi- 
cal influence  in  the  merit  system,  not  to  restrict 
Congress'  ability  to  serve  constituents  who  seek  redress 
of  concerns  or  grievances . 
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5.  Q.   As  a  Federal  agency  with  hiring  authority,  OPM  may  re- 

ceive a  letter  from  a  Member  of  Congress  which  may  unin- 
tentionally fall  into  the  category  of  a  prohibited  polit- 
ical recommendation. 

What  procedures  are  in  place  at  OPM  to  first  of  all 
determine  that  the  communication  is  in  fact  prohibited 
and  secondly  to  return  that  communication  to  the  Member 
of  Congress? 

Did  you  encourage  other  agencies  to  follow  the  same 
process?   Are  they  required  to  do  so? 

A.   At  OPM,  both  my  Office  of  Congressional  Relations  and  the 
Office  of  the  General  Counsel  are  available  to  counsel 
recipients  of  correspondence  whether  there  are  any  sec- 
tion 33  03  concerns.   Any  correspondence  that  appears  to 
be  in  violation  is  referred  to  the  Office  of  Congressio- 
nal Relations  for  further   evaluation,  before  a  final 
determination  on  disposition  is  made.   The  staff  of  the 
Member  is  contacted  to  discuss  the  concerns  that  OPM  had 
with  the  correspondence  and  how  they  might  achieve  their 
goals  and  remain  in  conformance  with  the  law.   When 
questions  have  arisen,  we  have  informally  advised  other 
agencies  that  this  is  the  process  we  use  and  have  further 
informally  advised  them  that  this  system  is  working  well 
for  us.   There  is  no  specific  requirement  that  all  af- 
fected agencies  use  any  uniform  process. 

6.  Q.   Would  you  agree  that  Constitutional  guarantees  of  "free- 

dom of  speech"  and  the  right  to  "petition  for  redress  of 
grievances"  include  the  right  to  petition  a  Member  of 
Congress? 

A.   I  have  absolutely  no  reason  to  disagree  with  that  state- 
ment . 


Were  you  aware  that,  since  passage  of  the  Hatch  Act 
Reform  Act,  questions  have  been  raised  as  to  the  Consti- 
tutionality of  provisions  limiting  the  right  to  contact 
Members  of  Congress,  by  civil  servants  having  personnel 
grievances,  and  by  private  citizens  seeking  government 
jobs? 

I  am  not  aware  that  the  such  questions  have  been  raised 
and  the  purpose  of  the  law  is  not  to  limit  congressional 
oversight  activities  or  related  communications,  but 
rather  to  limit  political  influence  in  federal  personnel 
dec is ion -making. 
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8.  Q.   Were  you  aware  the  Supreme  Court  (Eastern.  Railroad 

President's  Conference  v.  Noerr  Motor  Freight,  Inc., 
1961)  has  ruled  that  the  activity  of  "the  people  to  make 
their  wishes  known  to  their  representatives,  that  is,  the 
solicitation  of  governmental  action,  involving  the  right 
of  petition  which  is  one  of  the  freedoms  protected  by  the 
Bill  of  Rights"  and  could  not  be  restricted  by  statute 
without  serious  First  Amendment  implications? 

A.   While  I  am  not  personally  familiar  with  any  specific 

judicial  decision  in  this  area,  I  am  certainly  aware  of 
the  serious  nature  of  the  constitutional  protection 
regarding  the  rights  of  citizens  to  communicate  with 
their  legislators,  including  the  rights  of  Federal  em- 
ployees.  I  have  asked  my  counsel  to  review  that  case, 
and  any  other  related  cases,  but  should  stress  that  sec- 
tion 3303  was  not  intended  and  should  not  be  applied  in  a 
manner  that  cuts  off  that  right  of  communication.   In- 
deed, section  3303 (h)  expressly  states  that  "this  section 
shall  not  affect  the  right  of  any  employee  to  petition 
Congress . " 

9.  Q.   Has  OPM  conducted  a  legal  review  and  analysis  of  how  the 

Hatch  Act  Reform  Act  might  affect  the  Constitutional 
rights  of  civil  servants  with  regard  to  "freedom  of 
speech"  and  the  right  to  "petition  for  redress  of  griev- 
ances"? If  not  why  not?  If  so,  what  were  the  specific 
conclusions? 

A.   OPM  has  not  conducted  a  specific  legal  review  or  analysis 
of  this  issue,  is  unaware  of  any  questions  that  have  been 
raised  in  this  regard,  and  is  unaware  of  any  specific 
incidents  that  upon  review  were  not  promptly  dealt  with 
in  a  manner  assuring  proper  constitutional  protection. 
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Enclosure  2 


QUESTIONS  SUBMITTED  BY  REPRESENTATIVE  CHRISTOPHER  SHAYS 


The  law  at  5  U.S.C.  3302(c)  expressly  prohibits  a  Member  of 
Congress  or  a  congressional  employee  from  making  or  transmitting 
to  any  officer  or  employee  of  an  agency  any  recommendation  or 
statement,  oral  or  written,  with  respect  to  an  "employee"  or 
"applicant"  who  requests  or  is  under  consideration  for  any 
"personnel  action"  in  such  agency.  However,  this  provision  has 
been  interpreted  to  apply  to  Member  nominations  to  advisory 
committees . 


Q.   Does  the  Hatch  Act  provision  regarding  referrals  or 

recommendations  by  Members  of  Congress  apply  to  nomina- 
tions of  persons  to  an  advisory  committee  of  an  agency 
created  by  the  agency  or  only  to  statutorily-created 
federal  advisory  committees? 

A.   The  law  at  5  U.  S.  C.  §3303  prohibiting  the  use  of  polit- 
ical recommendations  or  statements  covers  employees  (and 
applicants  to  be  employees)  in  the  competitive  [civil] 
service  (5  U.S.C.  §3303 (a) (3 ) (A) )  or  in  the  excepted 

[civil]  service,  unless  the  excepted  service  employee  has 
been  appointed  by  the  President  (5  U.S.C.  §3303  (a)  (3)  (C) 

(i))  or  is  in  a   position  that  has  been  determined  to  be 
of  a  confidential,  policy-determining,  policy-making,  or 
policy-advocating  nature  (5  U.S.C.  §3303 (a) (3 ) (C) ( ii) ) . 
Thus,  the  primary  analysis  is  not  whether  the  law  applies 
to  advisory  committees  created  by  an  agency  or  as  the 
result  of  a  statute,  but,  rather,   whether  the  person  who 
will  serve  on  the  committee  (or  other  entity)   will  be: 
1)  an  employee,  under  5  U.S.C.  §3303;  2)  if  so,  will  that 
position  be  in  the  excepted  service;  and  3)  assuming  that 
the  person  is  not  to  be  appointed  by  the  President,  has 
the  position  been  determined  to  be  of  the  confidential, 
policy-oriented  nature  referred  to  in  5  U.S.C.  §3303 (a) 

(3) (c) (ii) .  That  analysis  is  necessary  whether  the  entity 
at  issue  is  an  internal  "advisory  committee"  or  other 
board  or  commission  made  up  entirely  of  Federal  employees 

(either  competitive  service,  excepted  service,  or  both), 
or  is  an  entity  subject  to  the  Federal  Advisory  Committee 
Act  whose  members  may  include  Federal  employees  as  well 
as  members  who  are  not  employees . 

Under  the  Federal  Advisory  Committee  Act  (FACA) ,  5  U.S.C. 
App.,  sec  1,  et  seq. ,  no  advisory  committee  shall  be 
established  unless  such  establishment  is  "...specifically 
authorized  by  statute  or  by  the  President..."  5  U.S.C. 
App.,  sec.  9(a) (1) .   When  the  appointment  is  to  a  FACA 
entity,  the  statute  would  be  the  initial  source  of  inqui- 
ry as  to  whether  the  candidates  will  be  appointed  by  the 
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President,  in  which  case  their  appointments  are  not 
subject  to  the  prohibitions  of  the  Hatch  Act  amendments 
to  5  U.S.C.  §3303.   When  the  appointments  are  by  someone 
other  than  the  President,  the  statute  authorizing  the 
FACA  entity  would  need  to  be  examined  to  determine  if  any 
of  the  members  would  be  "employees"  in  the  excepted 
service  and  whether  their  positions  are  of  the  confiden- 
tial, policy-oriented  nature  that  would  also  exempt  such 
positions  from  the  prohibition  on  political  recommenda- 
tions.  OPM  has  authority  to  except  positions  from  the 
competitive  service  on  the  basis  that  they  are  of  a 
confidential  or  policy-making,  policy-determining,  or 
policy-advocating  character  ("political"  positions).   At 
the  request  of  an  agency  head  to  except  a  position  and 
when  OPM  agrees  that  the  position  meets  Schedule  C  crite- 
ria, a  position  is  excepted  as  a  Schedule  C  "political" 
position  which  would  not  be  subject  to  the  political 
recommendation  prohibitions.  It  is  important  to  note  that 
5  U.S.C.  §3301 (a) (3) (c) (ii)  includes  a  broader  definition 
of  positions  than  what  is  covered  by  OPM-excepted  Sched- 
ule C  positions.  Accordingly,  in  the  absence  of  an  OPM 
determination  that  a  position  is  in  Schedule  C,  the 
determination  of  whether  a  committee  position  is  of  a 
confidential  or  policy-oriented  nature  sufficient  to 
remove  it  from  coverage  of  5  U.S.C.  §3303  would  be  made 
by  the  head  of  the  employing  agency  and  not  OPM. 

2.  Q.   Would  the  Hatch  Act  provision  apply  only  in  the  situation 

where  the  person  being  recommended,  once  in  the  position, 
will  be  considered  a  "special  government  employee"  under 
the  Federal  Advisory  Committee  Act? 

A.   Under  5  U.S.C.  §§  2101-2103,  formal  appointment  is  neces- 
sary for  a  person  to  be  in  the  competitive  service,  the 
excepted  service,  or  the  Senior  Executive  Service.   On 
the  other  hand,  a  formal  appointment  is  not  necessary  for 
a  person  to  be  considered  a  "special  Government  employee" 
(SGE) ,  as  that  term  is  defined  as  18  U.S.C.  §202 (a) . 
Thus,  recommending  a  person  to  serve  as  an  SGE  on  an 
advisory  committee  might  or  might  not  be  covered  by  5 
U.S.C.  §3303.   Coverage  would  depend  on  whether  the 
conditions  of  §3303  were  met. 

3.  Q.   Would  applicability  of  the  Hatch  Act  provision  depend  on 

whether  the  person  being  nominated  to  a  federal  advisory 
committee  will  be  reimbursed  on  a  per  diem  basis  for 
travel  and  expenses  incurred  while  providing  services  to 
the  advisory  committee? 

A.   Under  the  FACA,  members  of  a  FACA  entity   may   be  compen- 
sated and  paid  expenses.   5  U.S.C.  App,  sec.  7(d) (1) (A)  & 
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(B) .    Under  that  section,  travel  expenses,  including  per 
diem  "...may  be  allowed.  ...  as  authorized, by  section  5703 
of  title  5  of  the  United  States  Code,  for  persons  em- 
ployed intermittently  in  the  Government  service; . . . . " 
The  FACA  does  not  mandate  payment  of  expenses,  but  allows 
for  them  subject  to  5  U.S.C.  §5703.   That  section  of  law, 
in  turn,  refers  to  "...an  employee  serving  intermittently 
in  the  Government  service  as  an  expert  or  consultant  and 
paid  on  a  daily  when-actually-employed  basis,  or  serving 
without  pay  or  at  $1  a  year..."   The  employment  status  of 
an  expert  or  consultant  is  found  at  5  U.S.C.  §3109,  which 
states  that  such  experts  or  consultants  are  not  appointed 
in  the  competitive  service,  and,  thus,  to  the  extent  that 
their  services  are  subject  to  an  appointment,  it  is  in 
the  excepted  service.   Thus,  whether  they  are  reimbursed 
for  travel  and  per  diem  is  not  the  operative  factor  in 
determining  whether  the  position  in  question  is  subject 
to  the  political  recommendation  provisions  of  5  U.S.C. 
§3303,  but  rather  whether  they  are  employees  and,  if  so, 
whether  the   position  has  been  determined  to  be  of  a 
confidential,  policy-oriented  nature  or  the  position  is 
subject  to  appointment  by  the  President.  To  the  degree 
that  their  services  are  obtained  by  contract  under  5 
U.S.C  §3109,  such  positions  are  not  "employees"  and  would 
not  be  subject  to  the  prohibitions  in  5  U.S.C.  §3303. 


Q.   Would  coverage  of  the  person  nominated  to  a  federal 

advisory  committee  be  certain  or  made  more  likely  if  the 
nominee  were  to  receive  both  per  diem  reimbursements  as 
well  as  a  small  stipend  for  time  served  on  the  federal 
advisory  committee? 

A.   Again,  the  determination  of  coverage  under  5  U.S.C.  §3303 
is  based  on  the  status  of  the  member  as  an  employee  and 
whether  that  employment,  in  the  excepted  service,  is  as  a 
result  of  a  Presidential  appointment  or  is  confidential 
and  policy-related. 


Q.   Would  the  Hatch  Act  provision  apply  to  a  person  nominated 
by  a  Member  of  Congress  to  a  federal  advisory  committee 
if  the  Member  or  his  or  her  congressional  staff  had  been 
invited  by  agency  staff  to  submit  the  nomination? 

A.   If  the  prospective  member  of  the  advisory  committee  is  to 
be  appointed  as  an  employee  in  the  excepted  service,  and 
that  position  has  not  been  determined  to  be  of  a  confi- 
dential, policy-oriented  nature,  then  that  position  is 
subject  to  the  political  recommendation  prohibitions. 
However,  where  as  part  of  that  appointment  process,  the 
agency  requests  or  requires  a  statement,  and  that  state- 
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ment  consists  solely  of  an  evaluation  of  the  work,  per- 
formance, ability,  aptitude,  and  general  qualifications 
of  the  applicant,  such  a  statement  is  appropriate.   See  5 
U.S.C.  §3303 (f)  (1).   Of  course,  a  Member  of  Congress  may 
submit  a  general  statement  as  to  the  character  and  resi- 
dence of  an  applicant,  regardless  of  the  position  in 
question.  5  U.S.C.  §3303(f)(2). 


If  the  facts  indicated  in  the  above  question  were  true, 
and  agency  documents  indicated  (a)  that  anyone  could 
nominate  candidates  to  sit  on  the  federal  advisory  com- 
mittee and  (b)  that  candidates  would  self -nominate,  would 
the  Hatch  Act  provision  barring  recommendations  by 
Members  of  Congress  apply? 

Under  5  U.S.C.  §3303  (f)(1)  &  (2),  a  statement  meeting 
those  statutory  criteria  would  always  be  acceptable. 
When  the  agency,  in  essence,  requests  nominations  by 
indicating  that  anyone  can  make  such  nomination,  a  state- 
ment under  5  U.S.C.  §3303  (f)(1)  &  (2)  would  not  violate 
the  prohibition.   Again,  if  it  has  been  determined  that 
the  appointment  is  to  be  in  the   excepted  service  and 
determined  to  be  of  a  confidential,  policy-oriented 
nature,  or  where  the  appointment  is  by  the  President, 
there  is  no  prohibition  against  any  political  recommen- 
dation. 
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A  BILL 

To  amend  title  5,  United  States  Code,  to  clarify  and 
simplify  the  restrictions  on  political  recommenda- 
tions with  respect  to  Federal  employment . 


Be  it  enacted  by  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  assembled.  That  section 
3303, of  title  5,  United  States  Code,  is  amended-- 

(1)  in  subsection  (a)(3)(C)-- 

(A)  by  striking  "or"  at  the  end  of  clause  (i) ; 

(B)  by  striking  "and"  at  the  end  of  clause  (ii) 
and  inserting  in  lieu  thereof  "or" ;  and 

(C)  by  adding  at  the  end  the  following  new  clause: 

" (iii)  a  special  Government  employee  serving 
on  an  advisory  committee,  as  described  in  section 
208(b)(3)  of  title  18;  and"; 

(2)  in  subsection  (b)-- 

(A)  by  striking  "subsection  (f ) "  and  inserting  in 
lieu  thereof  "subsection  (c)  " ; 

(B)  by  inserting  "or"  at  the  end  of  paragraph  (1) ; 

(C)  by  striking  paragraphs  (2)  and  (3) ;  and 

(D)  by  redesignating  paragraph  (4)  as  paragraph 

(2)  ; 

(3)  by  striking  subsections  (c)  ,  (d)  ,  and  (e)'; 

(4)  by  redesignating  subsection  (f)  as  subsection  (c) 
and  amending  subsection  (c)  (as  so  redesignated) -- 

(A)  by  striking  " ,  and  any  other  individual  or 
organization  may  furnish  or  transmit  to  the  agency  or 
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such  authorized  officer  or  employee,"; 

(B)  in  paragraph  (2)  by  striking  "solely"  and  by 
inserting  after  "applicant"  the  following:   ",  and 
recommends  that  consideration  be  given  such  employee  or 
applicant  in  accordance  with  applicable  rules  and 
procedures";  and 

(C)  in  paragraph  (4)  by  striking  "pursuant  to  a 
request  of  an  agency,  and  consists  solely"  and  insert- 
ing in  lieu  thereof  "and  makes  a  recommendation  or 
statement  on  the  basis";  and 

(5)  by  striking  subsections  (g)  and  (h) . 

Sec.  2.   Section  2302(b) (2)  of  title  5,  United  States  Code, 
is  amended  by  striking  "section  3303  (f ) "  and  inserting  in  lieu 
thereof  "section  3303(c)". 

Sec.  3.   The  amendments  made  by  this  Act  shall  take  effect 
on  the  date  of  enactment  of  this  Act . 
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§3303.   Political  recommendations 

(a)  For  the.  purposes  of  this  section- - 

(1)  "agency"  means-- 

(A)  an  Executive  agency;  and 

(B)  an  agency  in  the  legislative  branch  with 
positions  in  the  competitive  service; 

(2)  "applicant"  means  an  individual  who  has  applied  for 
appointment  to  be  an  employee; 

(3)  "employee"  means  an  employee  of  an  agency  who  is-- 

(A)  in  the  competitive  service; 

(B)  a  career  appointee  in  the  Senior  Executive 
Service  or  an  employee  under  a  similar  appointment  in  a 
similar  executive  service;  or 

(C)  in  the  excepted  service  other  than-- 

(i)  an  employee  who  is  appointed  by  the  Pres- 
ident ;  [e*=] 

(ii)  an  employee  whose  position  has  been 
determined  to  be  of  a  confidential,  policy-deter- 
mining, policy-making,  or  policy-advocating  char- 
acter; [and]  or 

(iii)  a  special  Government  employee  serving 
on  an  advisory  committee,  as  described  in  section 
208(b) (31  of  title  18;  and 

(4)  "personnel  action"  means  any  action  described  under 
clauses  (i)  through  (x)  of  section  2302(a)(2)(A). 

(b)  Except  as  provided  under  subsection  f4-£4-1  Ic)  .    each 
personnel  action  with  respect  to  an  employee  or  applicant  shall 
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be  taken  without  regard  to  any  recommendation  or  statement,  oral 
or  written,  with  respect  to  any  employee  or  applicant  who  re- 
quests or  is  under  consideration  for  such  personnel  action,  made 
by-- 

(1)  any  Member  of  Congress  or  congressional  employee,- 
QE 

[42-) — any  elected  official  of  the  government  of  any 
State — (including  the  District  of  Columbia  and  the  Common 
wealth  of — Puerto  Rico)  , — county, — city, — or  other  aubdivioion 
thereof ; 

[43-) — any  official  of  a  political  party; — e*1] 
[44-)-]  (2)  any  other  individual  or  organization  making 
such  recommendation  or  statement  on  the  basis  of  the  party 
affiliation  of  the  employee  or  applicant. 

[-fe-) — Except  ao  provided  under  subsection — (f )  , — a  person  or 
organisation  referred  to  under  auboection — (b)  (1) — through — H-) — is 
prohibited  from  malting  or  transmitting  to  any  officer  or  employee 
of  an  agency, — any  recommendation  or  statement, — oral  or  written, 
with  respect  to  any  employee  or  applicant  who  requests  or  io 
under  consideration  for  any  personnel  action  in  ouch  agency. — 
Except  as  provided  under  subsection — (f )  , — the  agency, — or  any 
officer  or  employee  of  the  agency — 

[-(-3r) — shall  not  solicit, — request, — consider, — or  accept 
any  such  recommendation  or  statement; — ;and 

[42-) — shall  return  any  such  written  recommendation  or 
statement, — appropriately  marlccd  as  in  violation  of  this 
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□  cction, — to  the  pcraon  or  organization  transmitting  tho 

□  amo . 

[4eW — Except  aa  provided  under  subsection — (f )  , — an  employee  or 
applicant  who  requests  or  ia  under  conaidcration  for  a  pcraonnel 
action  in  an  agency  ia  prohibited  from  requesting  or  aoliciting 
from  a  pcraon  or  organization  referred  to  under  aubacction — (b)  (1) 
through — H-) — a  recommendation  or  statement. 

[-fe-) — Under  rcgulationa  prcacribed  by  the  Office  of  Personnel 
Management , — the  head  of  each  agency  ahall  ensure  that  employees 
and  applicants  arc  given  notice  of — the  provisions  of  this  sec 
tion.  3 

[(f)]  (c)  An  agency,  or  any  authorized  officer  or  employee 
of  an  agency,  may  solicit,  accept,  and  consider  [-; — and  any  other 
individual  or  organization  may  furnish  or  transmit  to  the  agency 
or  such  authorized  officer  or  employee,]  any  statement  with 
respect  to  an  employee  or  applicant  who  requests  or  is  under 
consideration  for  a  personnel  action  if-- 

(1)  the  statement  is  furnished  pursuant  to  a  request  or 
requirement  of  the  agency  and  consists  solely  of  an  evalua- 
tion of  the  work  performance,  ability,  aptitude,  and  general 
qualifications  of  the  employee  or  applicant; 

(2)  the  statement  relates  [solely]  to  the  character  and 
residence  of  the  employee  or  applicant,  and  recommends  that 
consideration  be  given  such  employee  or  applicant  in  accor- 
dance with  applicable  rules  and  procedures; 

(3)  the  statement  is  furnished  pursuant  to  a  request 
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made  by  an  authorized  representative  of  the  Government  of 
the  United  States  solely  in  order  to  determine  whether  the 
employee  or  applicant  meets  suitability  or  security  stan- 
dards ; 

(4)  the  statement  is  furnished  by  a  former  employer  of 
the  employee  or  applicant  [purouant  to  a  rcqucat  of  an  agon 
ey-7 — and  conaiata  solely]  and  makes  a  recommendation  or 
statement  on  the  basis  of  an  evaluation  of  the  work  perfor- 
mance, ability,  aptitude,  and  general  qualifications  of  such 
employee  or  applicant  during  employment  with  such  former  em- 
ployer; or 

(5)  the  statement  is  furnished  pursuant  to  a  provision 
of  law  or  regulation  authorizing  consideration  of  such 
statement  with  respect  to  a  specific  position  or  category  of 
positions . 

t4g-) — An  agency  ahall — take  any  action  it — determined  ncccaaary 
and  proper  under  aubchaptcr  I  or  II  of  chapter  75 — to  enforce  the 
proviaiona — &€ — thia — ocction. 

t-fh-) — The  proviaiona  of — thia  acction  ahall — ae-fe — affect — the 
right  of  any  employee  to  petition  Congrcaa  ao  authorised  by 
aection  7211.] 
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